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1 – MINISTERIAL FOREWORD

As Minister of Justice, I am focused on working with partners in government and in policing on creating a safer society for all. 

Unfortunately, however, any one of us can become a victim of or a witness to a crime. 

When that happens, we should expect to have our rights respected. We should expect to have a place and a voice within the justice system to engage and participate meaningfully if we wish, but particularly when our private lives might be brought into play. I believe having these basic expectations met is part of what it means to have justice delivered. The justice system is grounded upon fairness. This demands that victims and witnesses are treated fairly by the justice system, as much as it means that anyone suspected of or prosecuted for a crime is also treated fairly. Therefore, while these proposals are geared towards addressing issues for victims, I believe they will help ensure a fairer and better justice system for everyone.
A Victims and Witnesses of Crime Commissioner, independent from the justice system and from government, can act as motivator for change, highlighting where rights, entitlements and reasonable expectations such as those contained within the Victim Charter and Witness Charter, are not met, and make recommendations based on evidence and data.  The proposals on legal representation for victims in serious sexual offence cases, and for changes to the disclosure process, aim to implement best practice in ensuring that while all relevant evidence is made available, the rights of both parties are upheld and protected. 

The Department is seeking to ensure that these measures are effective in meeting the intended aims, and are compatible with existing rights and legal processes. Therefore, I encourage views and comments from as wide a range of people as possible and ask for reasons to be included. 

I wish to offer my appreciation to all who contribute to this important element of the legislative process. 

Naomi Long MLA

Minister of Justice
2 - 
Purpose of this consultation
Why are we consulting?

2.1 
The Minister of Justice is committed to improving the experience of victims and witnesses of crime in the criminal justice system. Added to the trauma that the crime itself can cause, it is recognised that the process of engaging with the criminal justice system can also be daunting, challenging and at times disorienting for victims and witnesses. 

2.2 
The Department of Justice has already put in place a range of measures to support victims and witnesses; rights and entitlements are enshrined under the Victim Charter and Witness Charter, and the Victim and Witness Strategy sets out priorities and goals to improve the journey and prevent further harm.

2.3 
However we also know that the system does not always meet the needs of victims and witnesses. Feedback, surveys, inspections and reviews have highlighted where more can be done to improve experiences and outcomes for victims and witnesses.
2.4 
That is why we want to hear your views on proposals to improve support for victims and witnesses of crime. The consultation focuses on four areas where we are proposing legislative changes aimed at improving the experiences of victims and witnesses of crime within the criminal justice system. Subject to the outcome of this consultation we intend to include proposed measures in a Victims and Witnesses of Crime Bill that we hope to introduce in early 2026. These proposals relate to:
· the establishment of a statutory Commissioner for Victims and Witnesses of Crime; 
· requiring criminal justice organisations to provide or publish statistical victim information, including evidence of Victim Charter compliance; 

· enabling pre-trial independent legal representation for complainants in serious sexual offences cases; and

· enhancing the protections relating to disclosure applications in serious sexual offences cases.

2.5
It is anticipated that the Victims and Witnesses of Crime Bill will also include two provisions in relation to hate crime:

· for victims of hate crime to be automatically considered for special measures in court (similar to victims of sexual violence, domestic abuse, human trafficking and stalking); and

· for the prohibition of in-person cross-examination - if defendants are representing themselves in court this would prevent them from cross-examining the victim in person, a representative would be appointed by the court to cross-examine the victim. 

2.6
The Department of Justice has previously consulted on these provisions and therefore they are not included within the scope of this consultation paper.
 
2.7
The Department of Justice has engaged with key stakeholders and partners as part of the policy development process and we now wish to seek wider views, and so we would be grateful for your input.
Responding to this consultation

2.8 
The Department invites your views on the issues raised by this consultation and any other comments that you consider relevant to the proposed Victims and Witnesses of Crime Bill. The consultation is structured to allow you to provide your views on individual proposals or to respond to more than one or all proposals. We would be particularly pleased to hear from victims and witnesses of crime, organisations representing victims and witnesses of crime, criminal justice organisations and legal practitioners, frontline workers and service providers. 

2.9 
We would encourage you to respond to the consultation using the on-line facility on Citizen Space, accessible via NI Direct. 

2.10 
If you require a hard copy of this consultation document or have any other enquiries please email your request to DOJVictimsWitnesses@justice-ni.gov.uk or you can write to us at:

Victims and Witnesses Branch,

Access to Justice Directorate,

Department of Justice,

Massey House, 

Stormont Estate, 

Belfast,

BT4 3SX 

2.11
The Department will publish a summary of responses to the consultation. All information will be handled in accordance with the General Data Protection Regulations (GDPR).

Duration and closing date

2.12 
The consultation will be open for 12 weeks from 28 November 2024. The closing date is 20 February 2025.

Alternative Formats

2.13 
The consultation documents are available online at: https://www.justice-ni.gov.uk/consultations. Hard copies and copies in other formats, including Braille, large print etc. can be made available on request. If it would assist you to access the document in an alternative format or language other than English, please let us know and we will do our best to assist you.

Impact of the consultation proposal

2.14 
As a public authority the Department of Justice is required, under Section 75 of the Northern Ireland Act 1998
, to have due regard to the need to promote equality of opportunity. Public Authorities are also required to identify whether a policy has a differential impact upon relevant groups; the nature and extent of that impact; and whether such an impact is justified. 
Impact Exercises

Equality

2.15
Section 75 of the Northern Ireland Act 1998 aims to encourage public authorities to address inequalities and demonstrate measurable positive impact on the lives of people experiencing inequalities. Its effective implementation should improve the quality of life for everyone in Northern Ireland.
2.16
Section 75 requires public authorities to have due regard for the need to promote equality of opportunity between:

· persons of different religious belief, political opinion, racial group, age, marital status or sexual orientation

· men and women generally

· persons with a disability and persons without

· persons with dependants and persons without

2.17
The Department has carried out an Equality Impact Assessment (‘EQIA’) screening exercise when considering these policy proposals. The purpose of this screening was to identify those proposals that are likely to have an impact on equality of opportunity and/or good relations and so determine whether an EQIA was necessary.

2.18
As the policy proposals are designed to support all victims and witnesses any impact will be minimal. On the basis of this conclusion a full EQIA was screened out.
Human Rights

2.19
The Department has carried out a Human Rights Impact Assessment (‘HRIA’) screening assessment when considering these policy proposals. The Commissioner’s role is focused on monitoring and protecting the rights of victims, with reference to the Convention and the Human Rights Act 1998. We considered the balancing of the rights of the victim and the defendant within the criminal justice process, and we believe that all proposals are Convention compliant. On the basis of this conclusion a full HRIA was screened out.
Data Protection

2.20 
The Department has carried out a Data Protection Impact Assessment (‘DPIA’) screening when considering these policy proposals. As these draft proposals do not require the Department to process individual’s personal information a full DPIA has been screened out.

Rural Communities

2.21
The Department gave consideration to a Rural Needs Impact Assessment as part of the consideration of these policy proposals. It identified that there would be no significant adverse or differential impact on people living in rural communities compared with those in an urban setting.
2.22 
Copies of these screening assessments are available on our website along with the consultation document. We welcome any comments you might have on these screening documents. These screening assessments will be revisited as necessary if there are significant changes to the policy proposals as a result of consultation comments.
Freedom of Information and General Data Protection Regulations

2.23 
Please note that responses to this consultation exercise will be subject to the Freedom of Information Act 2000, which gives the right of access to much of the information held by public authorities. Before you submit your response, please read the advice in Annex E about the effect of the Freedom of Information Act 2000 on the confidentiality of responses.

Privacy Notices

2.24 
Before you submit your response, please also read the Privacy Notice at Annex F which shows how we will use personal information as part of the processing of responses. 
Complaints

2.25 
If you have any concerns about the way this consultation process has been handled, please submit your complaint by email to Governance.Unit@justice-ni.gov.uk or write to the following address:

Governance Unit Corporate Engagement & Communications Division,
Justice Delivery Directorate, 
Department of Justice, 
Room C4, 4th Floor, 
Castle Buildings, 
Stormont Estate, 
Belfast, 
BT4 3SG
Definitions

2.26
For the purpose of this consultation the meaning of a victim and witness are defined as follows: 

· ‘Victim’ has the meaning attributed under Article 2 of directive 2012/29/EU of the European Parliament and of the Council, i.e. a natural person who has suffered harm, including physical, mental or emotional harm or economic loss which was directly caused by a criminal offence; or family members of a person whose death was directly caused by a criminal offence and who have suffered harm as a result of that person’s death. 

· ‘Witness’ has the meaning attributed by Section 30(9) of the Justice Act (Northern Ireland) 2015, i.e. a person who has witnessed criminal or other conduct in relation to which that person may be or has been called to give evidence in criminal proceedings; is able to provide or has provided information or any other thing which might assist a criminal investigation or which might be or has been used in evidence in criminal proceedings; or for any other reason is called or might be called to give evidence in criminal proceedings.
2.27
For the purposes of this consultation, a Commissioner for Victims and Witnesses of Crime may be referred to within this document as ‘Commissioner’.

3 – 
Introduction

3.1
In the 12 months from 1 April 2023 to 31 March 2024 there were 104,344 crimes recorded in Northern Ireland. It is not possible to identify the exact number of people who suffered harm as a result or witnessed these crimes, or indeed to know how many crimes were not reported or recorded. But this figure alone demonstrates that crimes occur on a daily basis, resulting in more people becoming victims and witnesses. 
3.2
The proposed Victims and Witnesses of Crime Bill is intended to make provision for a number of measures to enhance the experience, protections and outcomes of victims and witnesses of crime, particularly as they engage with the criminal justice system. 
3.3
Across the criminal justice system, much work has already been progressed to improve the experiences of and support for victims and witnesses of crime; and to ensure that they receive the services they are entitled to under the Victim and Witness Charters. This includes ensuring that victims can avail of emotional support when giving evidence, which the Department funds through Victim Support NI and NSPCC. 
3.4
Additional new measures have also been put in place for particularly vulnerable victims to help support them through criminal justice processes. These include the introduction of Remote Evidence Centres; advocacy support for victims of domestic and sexual abuse; and publicly funded, pre-trial legal advice, through the Sexual Offences Legal Adviser (SOLA) scheme for adult complainants of serious sexual offences. Plans are also in place to introduce a Children’s SOLA scheme in early 2025.
3.5
Nonetheless, we recognise that for many victims the justice system is unfamiliar and can be disorienting, confusing, and traumatic and that further work is required.
3.6
Therefore, the Department is currently running a separate exercise to inform the development of a new Victim and Witness Strategy
.
3.7
However this consultation seeks views on the following legislative proposals:

· measures to establish a statutory Commissioner for Victims and Witnesses of Crime. In 2022 the Minister of Justice appointed a non-statutory Commissioner Designate for Victims of Crime for Northern Ireland, following engagement with an expert Reference Group and the responses to a public consultation (Consultation on Victims and Witness Strategy and the Establishment of a Victims Commissioner for Northern Ireland
).  This proposal would implement the Minister of Justice’s original intention of placing the role on a statutory footing.  
· measures to compel criminal justice organisations to provide or publish statistical victim information, including evidence of Victim Charter compliance. This information is intended to provide insight into victim experience; allow organisations to demonstrate how they have delivered Charter entitlements to victims of crime; and identify areas for improvement or of best practice.

· new measures to provide greater clarity on and regulation of the access to and use of complainants’ private information within the disclosure regime in relation to serious sexual offences; and
· measures to clarify and define how pre-trial third-party representation for complainants in serious sexual offences cases may be provided for. 
3.8
The information gathered by the Commissioner Designate for Victims of Crime since 2022 has been valuable in helping to inform the development of the proposals in this consultation.
CONSULTATION PROPOSALS

Proposal One - Statutory Role for the Commissioner for Victims and Witnesses of Crime

4 – 
Background

4.1
We are consulting on the proposal to establish a statutory Commissioner for Victims and Witnesses of Crime. 
4.2
We propose that the statutory role should include witnesses, and the draft legislation will state the title as the Commissioner for Victims and Witnesses of Crime, which is in line with other jurisdictions and also takes account of the status of a victim or complainant within the prosecution process as a witness. 
4.3
The following proposals in relation to the scope, focus, duties and powers of a statutory Commissioner, together with duties on authorities, have been informed by recommendations made by the Commissioner Designate for Victims of Crime; feedback from engagement with a range of stakeholders including criminal justice organisations, Criminal Justice Inspection Northern Ireland (CJINI), Victim Support NI, information on the experience in other jurisdictions; and consideration of the roles of other commissioners.

4.4
This consultation seeks your views on these aspects of the role of a statutory Commissioner for Victims and Witnesses of Crime.

Proposed scope and focus of the statutory Commissioner for Victims and Witnesses of Crime

4.5
It is proposed that the overarching purpose of the statutory role should be to promote the interests of all victims and witnesses of crime and to raise awareness of matters relating to the interests of victims and witnesses.
4.6
However, we recognise it will be important for the role to also have a focus on the specific needs of vulnerable victims and witnesses.  The current role for the Commissioner Designate for Victims of Crime includes a particular focus on the areas of domestic and sexual abuse and hate crime and has demonstrated the value of the statutory role continuing to focus on specific vulnerable victims and witnesses.

4.7
The Minister of Justice is proposing to include the focus on vulnerability within the Terms of Reference for the post, but believe that it is preferable to not define the categories of vulnerability within the Bill, as this would allow for future flexibility, should any new aspects of vulnerability emerge that may require the statutory Commissioner’s specific focus. Therefore, we do not propose to include this focus in the legislative provisions, but we are proposing that it will be included in the Terms of Reference. 

4.8
The Minister of Justice is proposing that the role should be independent from government, and this independence would be reflected in how the body is to be established (which is set out in para 4.18 below).

4.9
The Minister of Justice acknowledges that a statutory Commissioner’s interest could be broader than justice and that other Departments have functions that impact on victims and witnesses of crime. However, the intention is for this to be foundational legislation that could be built upon in the next mandate, noting the pressures on the legislative programme within this mandate. This would allow the Department of Justice the opportunity to engage with other Departments on the possibility of a wider cross-departmental remit for the role. As such, at this time and for the purposes of this proposed Bill we propose that the initial scope and remit of the statutory Commissioner should be in relation to the justice system. 

PROPOSAL: 
The Minister of Justice is proposing to legislate to establish a statutory Commissioner for Victims and Witnesses of Crime, with the overarching purpose of promoting the interests of all victims and witnesses of crime within the justice system; and raising awareness of matters relating to the interests of victims and of witness. The Commissioner would be independent from government.  The Terms of Reference for the role would specify the focus of the role in relation to vulnerable victims and witnesses.

QUESTION 1:  
Do you agree with the proposal that the remit for this role should include both victims and witnesses of crime?    Y/N

Please provide an explanation to your response.

QUESTION 1B:  
Do you agree that the role should task the statutory Commissioner for Victims and Witnesses of Crime to have a focus on vulnerable groups of victims, which should include:

· victims of domestic and sexual abuse;

· victims of hate crime;

· other identified groups identified in the future?     Y/N

Please provide an explanation to your response.
QUESTION 1C:  
Do you agree that it would be appropriate for the role of the statutory Commissioner for the Victims and Witnesses of Crime to be extended in the future to include a remit wider than justice?  Y/N

Please provide an explanation to your response. 
QUESTION 1D: 
Any additional comments/views?

4.10
In order to support the statutory Commissioner in delivering their overarching purpose of promoting the interests of all victims and witnesses of crime and raising awareness of matters relating to the interests of victims and witnesses we propose that the role should attract a range of duties and powers which are set out below.


Proposed Duties
 for a Commissioner for Victims and Witnesses of Crime

4.11
The Minister of Justice is proposing that the statutory Commissioner should be subject to these duties, which would be included in the Victims and Witnesses of Crime Bill:

· the Commissioner must publish a Strategic Plan that would set out their proposals to exercise their functions, their strategic priorities, objectives, programme of work and anticipated outcomes, informed by the evidence of victims’ needs. 
· the Commissioner must provide an Annual Report to the Department of Justice, outlining how the Commissioner has exercised their functions over the year and the extent to which objectives and priorities for the year have been met.  The Department of Justice would lay the Annual Report before the Northern Ireland Assembly.
· the Commissioner must take reasonable steps to encourage victims and witnesses to communicate with the Commissioner about their experiences, and the views of victims and witnesses are sought concerning the exercise by the Commissioner of its functions.
· the Commissioner shall keep under review the adequacy and effectiveness of law and practice relating to the rights of victims and witnesses. The Commissioner would have a role in informing the development of any new legislation or policy that impacts on victims and witnesses of crime; scrutinising current legislation to highlight areas that need to be addressed; and reviewing compliance with the law and practice.
· the Commissioner shall establish an Advisory Group or Groups, as the Commissioner considers appropriate.  Such group(s) would be likely to comprise of suitably experienced individuals (we anticipate these would be familiar with the functioning of the criminal justice system and how it interacts with victims and witnesses of crime; and would have an understanding of the issues affecting victims of crime). It is intended that members of the group(s) would use their specific areas of expertise to advise and assist the Commissioner in identifying priorities, including key themes for consideration, research required and policy issues that are appropriate to deliver improvement across a wide range of victim issues and communities. The Advisory Group(s) could also act as an expert forum for testing ideas and initiatives. 
PROPOSAL:
The Commissioner for Victims and Witnesses of Crime would have the following duties:

· to promote the interests of victims and witnesses and to raise awareness of matters relating to the interests of victims and witnesses.

· to publish a Strategic Plan that would set out their proposals to exercise their functions.
· to provide an Annual Report to the Department of Justice.
· to take reasonable steps to encourage and facilitate victims and witnesses to communicate with the Commissioner, and the views of victims and witnesses are sought.

· to keep under review the adequacy and effectiveness of law and practice relating to the rights of victims and witnesses.
· to establish an Advisory Group(s) comprising of suitably experienced individuals.
QUESTION 2:
Do you support these proposed duties for the statutory Commissioner for Victims and Witnesses of Crime?   Y/N

Please provide an explanation to your response.

QUESTION 2B:
Are there any duties that you think should be added to or removed from the duties outlined and if so, please state these and explain why?

QUESTION 2C: 
Any additional comments/views?

Proposed Powers
 for a Commissioner for Victims and Witnesses of Crime

4.12
The Minister of Justice is proposing that the statutory Commissioner should have the following powers which would be included in the Victims and Witnesses of Crime Bill. These proposed powers are:

· to monitor compliance with the Victim
 and Witness
 Charters.
· to make representations or recommendations to any body or person concerning the interests of victims and witnesses. 
· to issue guidance on best practice in relation to any matter concerning the interests of victims and witnesses. The Minister of Justice is proposing that the Commissioner would be required to consult with relevant bodies or people that they consider appropriate before issuing guidance under this power. 
· to provide advice to government on matters concerning the interests of victims and witnesses (a) as soon as reasonably practical after receiving a request for advice; (b) on whatever other occasions the Commissioner thinks appropriate. 
· to undertake, commission or provide financial assistance for research or education activities concerning the interests of victims and witnesses or the exercise of his/her functions. 
· to compile information concerning the interests of victims and witnesses.
· to provide advice or information on any matter concerning the interests of victims and witnesses.
· to publish any matter concerning the interests of victims and witnesses relating to:




i)
the outcome of research or activities; and




ii)
any advice provided by the Commissioner.

· In addition, the Minister of Justice is proposing that the Commissioner should be able to do anything, apart from borrowing money, which they consider is –

(a) appropriate for facilitating; or (b) incidental or conducive to the exercise of its functions. 
PROPOSAL:
The Commissioner for Victims and Witnesses of Crime will have the following powers:

· to monitor compliance with the Victim and Witness Charters. 
· to issue guidance on best practice in relation to any matter concerning the interests of victims and witnesses. 

· to provide advice to Government on matters concerning the interests of victims and witnesses (a) as soon as reasonably practical after receiving a request for advice; (b) on whatever other occasions the Commissioner thinks appropriate. 
· to undertake, commission or provide financial assistance for research or education activities concerning the interests of victims and witnesses or the exercise of his/her functions. 
· to compile information concerning the interests of victims and witnesses.
· to provide advice or information on any matter concerning the interests of victims and witnesses.
· to publish any matter concerning the interests of victims and witnesses relating to:

i)
the outcome of research or activities; and

ii)
any advice provided by the Commissioner.

· to do anything, apart from borrowing money, which they consider is –

(a) appropriate for facilitating; or
(b) incidental or conducive to the exercise of its functions. 

QUESTION 3:
Do you agree that these are appropriate powers for the statutory Commissioner of Victims and Witnesses of Crime?   Y/N

Please provide an explanation to your response.

QUESTION 3B:
Is there any power that you think should be added to or removed from the powers outlined and if so, please state these and explain why?

QUESTION 3C:
 Any additional comments/views?
Periodical Formal Review into the effectiveness and operation of the Victim Charter

4.13
The Commissioner Designate has recommended that the statutory Commissioner should be duty bound to publish a formal review into the effectiveness and operation of the Victim Charter every 5 years. The proposals for the legislation already include a power to monitor compliance of the Victim and Witness Charters on an ongoing basis, with the expectation that the findings of this work would be reflected in the Commissioner’s Annual Report. A specified formal review every number of years would be a more in-depth assessment of the content, relevance and impact of the Charter, which would fall under the power to monitor compliance with the Victim and Witness Charters.  We are seeking your views on whether any specific role around a periodic detailed review of the Charter would be beneficial to include within the Commissioner’s Terms of Reference. 
PROPOSAL:
The Terms of Reference for the Commissioner to include the conducting of a formal review into the effectiveness and operation of the Victim Charter periodically and publish the findings. 
QUESTION 4:
How beneficial do you think it would be for the Terms of Reference for the Commission to include a role to periodically conduct a formal review into the effectiveness and operation of the Victim Charter and publish the findings? 
Please provide an explanation to your response.

QUESTION 4B:
Any additional comments/views?

Restriction 

4.14 
The Minister of Justice is proposing to include a restriction in the Victims and Witnesses Bill.  The Commissioner may not exercise a function in relation to an individual case but can draw conclusions from them for the purpose of considering a general or systemic issue.  In exceptional circumstances, where there is a safeguarding concern or a risk to health and wellbeing, the Commissioner may refer an individual case to the relevant authority. 

4.15
The proposal takes into account that there are already sufficient roles and processes currently in place to assist, support and advocate for victims and witnesses, for example through the services of Victim Support NI, ASSIST NI, Hate Crime Advocacy Service, etc. There are also internal complaints processes in place across the criminal justice system, as well as the Northern Ireland Public Service Ombudsman, therefore it is important that the role would avoid replicating those roles or causing confusion. The proposal is that the Commissioner’s focus should be at a higher strategic, thematic level, in relation to the rights, needs and interests of all victims and witnesses of crime, and thus add value to the existing arrangements for representing and championing the needs of victims and witnesses.  However, where the Commissioner is made aware by a victim or witness of an issue that raises safeguarding concerns or is a risk to health and wellbeing, the proposal allows for the Commissioner, in exceptional circumstances to refer the individual case to the relevant authority for them to consider.

PROPOSAL: 
The Commissioner may not exercise a function in relation to an individual case but can draw conclusions from them for the purpose of considering a general issue. In exceptional circumstances, where there is a safeguarding concern or a risk to health and wellbeing, the Commissioner may refer an individual case to the relevant authority. 

QUESTION 5:
Do you support the proposal outlined?  Y/N

Please provide an explanation to your response.

QUESTION 5B:
Is there anything that you think should be added to or removed from the restriction or the exceptional circumstances outlined and if so, please state and explain why?
QUESTION 5C: 
Any additional comments/views?

Privilege for certain publications

4.16
The Minister of Justice is proposing that any publication which the Commissioner is required or authorised to publish should be exempt from challenge under the law of defamation. This is a standard protection afforded to similar Northern Ireland Commissioner roles, which provides Commissioners with protection from actions of defamation, in that Commissioner publications have absolute privilege.
PROPOSAL: 
Any publication which the Commissioner is required or authorises to publish is exempt from challenge under the law of defamation.
QUESTION 6:
Do you support the proposed Privilege outlined?  Y/N

Please provide an explanation to your response.

QUESTION 6B:
Is there anything that you think should be added to or removed from the privilege outlined and if so, please state and explain why?
QUESTION 6C: 
Any additional comments/views?

Proposed Miscellaneous Provisions

4.17
The Minister of Justice is proposing that provisions should be included in the Victims and Witnesses Bill to give the Department of Justice the power to amend the duties and powers of the Commissioner and to amend the list of specified criminal justice organisations by regulation. These would allow scope for the remit to be amended in the future, if required, and update the list of criminal justice organisations, when required, without the need for the amendment to be included in primary legislation. 
4.18
The Minister of Justice is also proposing that the legislation would specify in a schedule the detail of how the Commissioner for Victims and Witnesses of Crime’s Office would be constituted. 
PROPOSAL:

The Department of Justice will have the power:

· to amend the duties and powers of the Commissioner by regulation.
· to amend the list of specified authorities by regulation.

QUESTION 7:
Do you support the proposed powers for the Department of Justice?  Y/N

Please provide an explanation to your response.

QUESTION 7B:
Is there anything that you think should be added to or removed from the powers outlined and if so, please state and explain why?

QUESTION 7C: 
Any additional comments/views?
Future role in Domestic Homicide Reviews

Background

4.19
Domestic Homicide Reviews (DHRs) were introduced in Northern Ireland in December 2020 under Section 9 of the Domestic Violence, Crimes and Victims Act 2004 (the 2004 Act)
. The overarching purpose of a review is to prevent future domestic homicides by learning any lessons from the death and improving responses to domestic abuse victims (and their family and children) as a result of lessons learnt. The DHR process attempts to put the victims and their family at the centre of the process and gives the family a voice to share their experience. 
Current Arrangements
4.20
There are robust governance structures in place across the DHR framework. Oversight of the process is provided by a Senior Oversight Forum (SOF) which the Department chairs and comprises representatives from Police, the Probation Board for Northern Ireland, the Strategic Planning and Performance Group of the Department of Health and one individual who represents all Health and Social Care Trusts.  
Role of SOF

4.21
SOF’s responsibilities include commissioning a DHR where the statutory criteria are met, including appointing an independent chair to lead a DHR and setting the Terms of Reference. SOF is also tasked with assessing the standard and quality of the draft and final DHR report (against associated guidance and TOR), assisted by voluntary and community sector organisations who may be invited to participate in Quality Assurance, and provide feedback.  Following this quality assurance process SOF will agree arrangements for the publication of the DHR report and associated action plan, including whether there are grounds for an Executive Summary to be published in lieu of a full report. SOF provides copies of the DHR report to the senior manager of each participating agency and is also responsible for monitoring progress against the action plan.   
DHR Chairs and Panels

4.22
There are currently four independent Chairs. Each review is led by an independent Chair who leads the DHR and produces a report, with the support of a DHR Panel.  Panel representatives are specific to the case but may include representatives from PSNI, PBNI, Health and Social Care Trusts, NIPS, NIAS, NIHE, voluntary/community organisations etc.
4.23
One of the key strengths of the process is that the structures bring together all of the relevant organisations.  The cases are often multi-faceted and require a multi-agency response.
Recommendations stemming from the Independent Reports

4.24
Since the objective of DHRs is to enhance protection and reduce future risk by learning lessons, DHR reports will usually make recommendations aimed at improving organisational and systemic responses to domestic abuse.   The common themes that have emerged across DHR recommendations to date include:

· improving collaboration and information sharing across multiple disciplines;
· raising public awareness of domestic abuse;

· training for front line staff;

· risk assessment - improving methods of identifying and responding to risk, in order to reduce it; and
· improving the quality/standard of domestic and/or sexual abuse investigations.

Potential future role of a Commissioner for Victims and Witnesses of Crime

4.25
As set out above, the DHR process is currently managed by the Department of Justice and overseen by SOF, chaired by a senior representative of the Department of Justice, with individual DHRs led by an independent Chair.

4.26
We recognise that there may be benefits to some or all aspects of the DHR process being managed independently of Government and believe that a future Commissioner for Victims and Witnesses of Crime could play a role:  

· one option might be that the whole process could be managed by the Commissioner’s office, with the Commissioner taking on the role of Chairing SOF; 

· another possible option could be to retain the SOF Chair and management of the process within the Department of Justice, but for the Commissioner to have a role in overseeing and quality assuring the implementation of DHR recommendations by relevant agencies.

4.27
We therefore invite views on what, if any, future role there should be for the Commissioner in relation to the DHR process and your reasons.

PROPOSAL:
The Commissioner would have a future role in Domestic Homicide Reviews.
QUESTION 8:
What do you think the Commissioner’s role would be in a Domestic Homicide Review?    

Please provide an explanation to your response.

QUESTION 8B:
Any additional comments/views?
Proposed Duties on relevant criminal justice organisations in relation to the Commissioner for Victims and Witnesses of Crime
4.28
In addition to measures relating to the powers and duties of the Commissioner, the Minister of Justice is also proposing to legislate to place a number of parallel duties on criminal justice organisations that are intended to support the Commissioner in carrying out their role. A current list of criminal justice organisations is provided at Annex A. 
4.29
These duties are important to ensure that the Commissioner’s recommendations are given the appropriate priority, consideration and action (when appropriate) to provide the Commissioner with sufficient information in relation to complaints that will inform the Commissioner’s understanding of the key themes arising from complaints made by victims and witnesses, and to ensure that the Commissioner is provided with information and assistance from criminal justice organisations in order to deliver their functions effectively. 

4.30
The duties the Minister of Justice is proposing are:

· to respond to any report making recommendations by the Commissioner within 56 days from the date published and include action taken or proposed on recommendations or why no action will be taken.  
· to provide a summary report of complaints from victims and witnesses of crime and the outcomes of complaints to the Commissioner on an annual basis.  The Commissioner will agree the format and content of the report with the relevant criminal justice organisations. 
· to co-operate with the Commissioner in any way that the Commissioner considers necessary for the purpose of the Commissioner’s functions and on such terms as can be agreed.  A relevant criminal justice organisation which receives a request must respond to that request confirming – (a) that it will comply with the request so far as reasonably practicable or (b) that it is not possible to comply with the request and the reason for non-compliance. 
PROPOSAL:
that relevant criminal justice organisations should be subject to the following statutory duties:
· to respond to any report making recommendations by the Commissioner within 56 days from the date published and include action taken or proposed on recommendations or why no action will be taken; 
· to provide a summary of complaints from victims and witnesses of crime and the outcomes of complaints to the Commissioner on an annual basis; and
· to co-operate with the Commissioner in any way that the Commissioner considers necessary, on such terms as can be agreed.

QUESTION 9:
Do you agree that these are appropriate duties on criminal justice organisations to assist the Commissioner for Victims and Witnesses of Crime carry out their functions?  Y/N

Please provide an explanation to your response.
QUESTION 9B:
Is there anything that you think should be added to or removed from the duties of relevant criminal justice organisations outlined, and if so, please state and explain why?

QUESTION 9C: 
Any additional comments/views?

Financial Implications

4.31
Further detailed work to cost these proposals is in train. Initial costs are estimated in the region of £813,000 per annum; however, this is subject to change. The costs would include the Commissioner’s salary, salary costs to cover appropriate staffing resources to assist and support the Commissioner in discharging their functions; accommodation costs and office running (based on the current location of the Commissioner Designate’s office in Knockview Buildings, Stormont).  A business case for the role of the Statutory Commissioner for Victims and Witnesses of Crime will be prepared that will provide detailed costings and analysis.
Proposal Two - Criminal justice organisations to provide or publish statistical victim information, including evidence of Victim Charter compliance

5 -
 Compliance with the Victim Charter by service providers

5.1
While it is proposed that the Commissioner’s role should be to monitor compliance with the Victim Charter, there is currently insufficient data available to facilitate effective monitoring.   Therefore, it is also proposed that the organisations, or service providers, who deliver Charter entitlements should be required by statute to produce data to demonstrate their compliance. We are seeking your views as to whether this should be a stand-alone element of the proposed legislative provisions.  A current list of Charter service providers is provided in Annex B.

5.2
Work is in train involving engagement with the criminal justice organisations to identify requirements in terms of essential Charter compliance data; however, the detail of what might be included within statutory Charter compliance metrics would be subject to agreement by all parties, including consideration of any additional resource implications.
5.3
The Minister of Justice is proposing that the legislation would specify in a schedule which Charter service providers would be subject to the above duty.
PROPOSAL:
To include a duty on Victim Charter service providers to demonstrate how they comply with their Victim Charter responsibilities.

QUESTION 10:
Should this be a stand-alone element of the proposed legislative provisions?     Y/N

Please provide an explanation to your response.

QUESTION 10B:
Any additional comments/views?
Proposal Three - Pre-trial Independent Legal Representation

6 - 
Background

6.1
In 2019, the Gillen Review into the law and procedures in serious sexual offences
 recommended the introduction of publicly funded legal advice and legal representation, pre-trial, to advise and represent complainant interests, in particular in relation to an application for the disclosure of private material / third party material (TPM) or for the introduction at trial of evidence of their previous sexual history. 
6.2
Third Party Material (TPM) is material held by a person, organisation, or government Department other than the investigator and prosecutor, either within the UK or outside the UK. Third parties are not directly involved in the case in question but may hold information relevant to it. In criminal investigations, TPM often includes records with an expectation of privacy due to their personal nature, such as medical, education, and social service records. TPM can be requested by the police at any stage of an investigation. In some instances, the PPS or defence may seek TPM relating to the victim.
6.3
The Commissioner Designate for Victims of Crime has met with complainants who have voiced concerns that their private information will be shared in court and read by the judge and the accused. These concerns are understood to contribute to the high attrition rates in these cases; complainants withdraw because they do not want to risk having private information shared in court. The Gillen Review recommendation to introduce publicly funded pre-trial independent legal advice and representation is an effort to improve confidence in the criminal justice system by supporting complainants to have their views heard about the use of TPM and to feel involved in decisions about their case.
6.4
The adult Sexual Offences Legal Adviser (SOLA) scheme was launched in April 2021 and plans are well advanced for the introduction of an equivalent service for children. Together these services meet the first element of the Gillen recommendation in respect of the provision of legal advice, however the SOLA service does not yet extend to providing legal representation, though this has always been our policy objective.
6.5
The Minister of Justice proposes to allow for independent legal representation for complainants in specified pre-trial application hearings in serious sexual offences cases. Essentially, this would mean that complainants in these cases would be able to have independent legal representation at pre-trial hearings to represent their interests by supporting them to object to the disclosure of their personal information, or to the introduction of their previous sexual history.

.

Comparison with other Jurisdictions
6.6
The SOLA scheme is currently the only service of its kind in the UK and Ireland that provides general and specific legal advice and advocacy to adult complainants in serious sexual offences cases. However, some other neighbouring jurisdictions do allow complainants to have access to publicly funded, independent legal representation in some circumstances and we have considered these as part of our policy development process. These are summarised in Annex C.
Policy Proposals

6.7
While the Department-funded pilot SOLA service has been successful in delivering the ‘information and advice’ element of the recommendation, the complainant, who is classed as a witness in terms of the court process, currently has no formal standing as a party in the criminal legal process, and has no clear right to legal representation in court. Neither the SOLAs, nor any other legal representative, has any established role in representing a complainant in court at pre-trial hearings (or at trial), and therefore it has so far not been possible to deliver the full requirements of the recommendation. 
6.8
The Minister of Justice is proposing to legislate to clarify a right for complainants in serious sexual offences to have pre-trial representation, where they wish, at hearings of pre-trial applications, to object to disclosure of private material to the accused’s defence team or to ensure it is restricted to the minimum necessary; and to object to applications made to introduce evidence of their previous sexual history.

6.9
Operationally, we envisage that this role would be carried out by the SOLA service in all but the most exceptional cases.
6.10
We intend to prescribe the detailed processes in court rules. 

PROPOSAL:
To make legislative provision to clarify the right of a complainant to be supported and represented by a qualified legal professional at hearings of pre-trial applications in serious sexual offences cases in certain limited circumstances; these circumstances being:

· where complainants wish to exercise the right (provided for in Practice Direction 2/2019
) to make representations to the court to object to disclosure of private material (which may be held by a third party) to the accused’s defence team or to ensure it is restricted to the minimum necessary; and

· where complainants wish to appear in court to object to the introduction of their previous sexual history by defence.

QUESTION 11:
Do you agree with proposals to make legislative provision which would allow a complainant to be represented at hearings of pre-trial applications in serious sexual offences cases in the specific circumstances set out above?    Y/N
Please provide an explanation to your response.

QUESTION 11B:
Can you foresee any difficulties or negative consequences arising from this legislative proposal?   Y/N

Please provide an explanation to your response.

QUESTION 11C:
Do you have any other proposals and suggestions to help fulfil Gillen recommendation 40
?    Y/N

Please state your proposals.

QUESTION 11D:
Any additional comments/suggestions?

 Financial Implications
6.11
The proposal would ensure that complainants in these cases had a right to legal representation in the circumstances that we have set out in paragraph 6.8. In practice, we intend that this function would in most cases be carried out under the publicly-funded SOLA scheme. That would not prevent a complainant from appointing their own legal representation, however, in all but the most exceptional cases the cost of this would not be met from public funds, since a viable, publicly funded alternative would already be available.
PROPOSAL:
Complainants in these cases have a right to legal representation in the circumstances that we have set out, extended to allow for representation in addition to advice.

QUESTION 12:
Do you agree with the proposal that complainants in these cases have a right to legal representation in the circumstances that we have set out.  
Y/N 

Please provide an explanation to your response. 
QUESTION 12B:
Is there anything that you think should be added or removed and if so, please explain why?

QUESTION 12C:
Any additional comments/views?

Proposal Four - Third Party Material disclosure applications

7 -
Background

7.1
In serious sexual offences cases there may be a need for records relating to a victim, that are often held by a third party, to be accessed by police and prosecutors. In some cases, these may include information that is relevant to the case and may need to be disclosed to the defence, and possibly used as evidence in a trial. 

7.2
Third Party Material (TPM) is material held by a person, organisation, or government department other than the investigator and prosecutor, either within the UK or outside the UK. Third parties are not directly involved in the case in question but may hold information relevant to it. In criminal investigations, TPM often includes records that ordinarily carry an expectation of privacy due to their personal nature, such as medical, education, or social service records. TPM can be requested by the police at any stage of an investigation. In some instances, the Public Prosecution Service (PPS) or defence may seek TPM regarding a victim.
7.3
The Criminal Procedure and Investigations Act 1996
 (CPIA) sets out how investigators in England, Wales and Northern Ireland should gather evidence. The Act covers how to record, retain and reveal to the prosecutor any material obtained in a criminal investigation which may be relevant to the investigation. Police, when conducting an investigation, are under a duty to pursue all reasonable lines of inquiry, whether these point towards or away from a suspect. This could include obtaining TPM relevant to the investigation. In this way, the CPIA is designed to ensure that every accused person’s right to a fair trial is upheld.  

TPM Disclosure Issues

7.4
Engagement with criminal justice organisations and feedback from victim representatives has shown that adherence to Practice Direction 2/2019, issued by the then Lord Chief Justice, is inconsistent. Judicial Practice Directions do not have statutory authority but are sometimes used to introduce important procedural innovations. This judicial Practice Direction includes requirements about notifications that should be made once an application to seek disclosure is to be submitted to the court. We understand that the steps required to ensure that a victim is always informed about an application to seek disclosure of their TPM are not consistently taken. Without knowledge of the application the victim remains unaware that they can seek advice from a SOLA or seek to object to the application or to restrict disclosure to the minimum necessary. 

7.5
We are aware of concerns expressed by victims about their private and personal information being shared as part of the criminal justice process and recognise that this can be a contributing factor to the high attrition
 rates in these types of cases. 

7.6
In May 2022, the Information Commissioner (ICO) published a paper entitled a ‘Commissioner’s Opinion’, which outlined a series of recommendations for police and prosecuting authorities, to tighten the safeguards governing access to a victim’s personal data. The Police Service of Northern Ireland (PSNI) and Public Prosecution Service (PPS) have worked together to implement the ICO recommendations, including producing advice and supporting forms for police to use when requesting personal information from third party organisations.
7.7
The 2023 report, “A ‘Second Assault’
”, by the Commissioner Designate for Victims of Crime highlighted the negative impact that the disclosure of personal and sensitive material held by third parties can have on victims of sexual offences. The report recommended that Northern Ireland should seek to introduce new legislation to govern the access to and disclosure of third party material, reflecting the learning and best practice from other common law regions.

Non-Legislative Changes

7.8
A number of non-legislative steps have already been taken by partners to address some concerns around complainants’ Article 8 rights under the disclosure regime, such as Judicial training and checklists for compliance with existing guidance e.g. Practice Direction 2/2019 (see para 7.4); PPS and PSNI working together to improve practice in the field of disclosure and development of guidance on ‘Reasonable Lines of Inquiry’; and PSNI revising guidance for officers and the forms to be used when seeking disclosure of TPM during the investigate stage, including advising the complainant that their personal information will be requested.

7.9
In addition, the Commissioner Designate for Victims of Crime has been leading work with criminal justice stakeholders and the Department to examine the current TPM disclosure procedures and compliance with existing legislation and rules. The work is due to conclude in December 2024.
7.10
We have examined and considered best practice in other common law jurisdictions, including in the Australian territories and Canada, and the emerging proposals for legislative change in Ireland and other UK jurisdictions. These are summarised in Annex D.
Policy Proposals

7.11
The Minister of Justice is proposing to introduce new statutory measures to govern access to and disclosure of TPM. In operational terms any such new measures will need to be supported by court processes to be followed in pre-trial applications for disclosure of TPM. We plan to set these out in court rules, including making provision for a new statutory application form.  The Minister of Justice is proposing that any application for TPM by the defence would be required to detail the specific timeframe covered by the application and set out why the information is relevant. We are satisfied that the defendant’s right to a fair trial will not be affected - they would still be able to make a request to the court for the material to be shared. However, the proposed approach would enhance the complainant’s Article 8 rights (as they will be put on notice and given the opportunity to object to protect their private and personal information) whilst not compromising the defendant’s Article 6 rights. We do not envisage that this should be an additional, separate process but that it would set in statute the process that should already be followed under the existing 2019 Practice Direction. 
7.12
Any concern about balancing of rights would be addressed by providing for judicial oversight of the pre-trial defence application process, which mirrors the approach which is already in place in Canada (i.e. when the defence makes an application for TPM disclosure, a judge will hear from both parties during a pre-trial application hearing). A clear, unified regime governed by consistent judicial oversight (assisted by statutory checklists) will be better equipped to consider the balance between the complainant’s right to privacy and the defendant’s right to a fair trial. 
7.13
These proposals in relation to the disclosure regime are linked to the earlier proposals set out in relation to third party legal representation. In practice the Minister of Justice is proposing that complainants who wish to object to the disclosure of their TPM could be supported and provided with legal advice and representation to do so.  As previously set out, we propose that in most cases this would be provided under the publicly-funded SOLA scheme. It would be open to complainants to appoint their own legal representation, however, as noted, in all but the most exceptional cases, this would not attract public funding, since a viable, publicly funded alternative would already be available through the SOLA scheme.  
PROPOSAL:
Legislation is required to govern access to and disclosure of third party material in serious sexual offences cases.
QUESTION 13:
Do you support the proposals to enhance protections for complainants in serious sexual offences cases in relation to the disclosure of private and personal material?         Y/N

Please provide an explanation to your response.

QUESTION 13B:
Any additional comments/views?
PROPOSAL:
In a new statutory application form, the defence will be required to detail the specific timeframe covered by the application and why the information is relevant.  

QUESTION 13C:
Do you agree with the proposal for a new statutory application form for the defence to complete which will require details of the specific timeframe covered by the application and why the information is relevant?      Y/N
 Please provide an explanation to your response.
QUESTION 13D:
Any additional comments/views?

Financial implications

7.14
In relation to defendants, we do not foresee additional resource or costs for criminal legal aid. Defence solicitors and counsel already make pre-trial TPM applications to the court and attend the pre-trial application hearing, billing the relevant fee. Introducing a new form, including time parameters and reasons why the information follows a reasonable line of inquiry, should not cause a substantial increase in time required for completion, although some minor additional costs for solicitors cannot be ruled out and we will conduct further analysis of cost implications for all parties.

7.15
We do not foresee an increase in court time for hearing the pre-trial application, the Practice Direction already provides for pre-trial hearings.

7.16
There may be an increase in judicial time as judiciary will be required to review material and records submitted by the third party holder in advance of the pre-trial hearing to check and screen what may be relevant to the case.   

ANNEX A

Current List of Criminal Justice Organisations

1. Department of Justice (DoJ)
2. Northern Ireland Courts and Tribunals Service (NICTS) 
3. Northern Ireland Prison Service (NIPS) 
4. Police Service of Northern Ireland (PSNI) 
5. Probation Board for Northern Ireland (PBNI) 
6. Public Prosecution Service (PPS) 
7. Youth Justice Agency (YJA)

ANNEX B

Current List of Charter Service Providers
1. Compensation Services in the Department of Justice operates five statutory compensation schemes in Northern Ireland for criminal injuries, criminal damage and actions taken under the Justice and Security (Northern Ireland) Act 2007.

2. The Northern Ireland Courts and Tribunals Service is responsible for managing and supporting the operation of the courts, as well as tribunals, regionally. 
3. The Northern Ireland Prison Service keeps people who have been sent to prison in secure, safe and humane custody. By working with prisoners and with other organisations, the Northern Ireland Prison Service aims to reduce the risk of a person re-offending, in order to protect the public and contribute to peace and stability in Northern Ireland. 
4. The National Society for the Prevention of Cruelty to Children (NSPCC) Young Witness Service provides support and information for children and young people under the age of 18 who may have to give evidence in court. The service also aims to help parents and carers support their child through the court process. 
5. There are a number of Northern Ireland police services as follows: 
• The Police Service of Northern Ireland aims to keep people safe through prevention of crime, protection of people and communities; particularly the most vulnerable and detecting those who commit crime and bringing them to justice. 
• The Belfast International Airport Constabulary is a small, specialised police service responsible for policing Belfast International Airport. 
• The Belfast Harbour Police is a small, specialised police service with the responsibility of policing the Port of Belfast. 
6. The Probation Board for Northern Ireland aims to reduce crime and the harm it does by challenging and changing offenders’ behaviour. 
7. The Public Prosecution Service aims to provide an independent, fair and effective prosecution service. The Public Prosecution Service is committed to making sure victims’ best interests are taken into account as far as possible. 
8. The Victim and Witness Care Unit provides a single point of contact for victims and witnesses, for as much of the prosecution process as possible. 
9.Victim Support NI helps people who have been a victim of, or witness to, a crime. They provide emotional support, information and practical help to victims, witnesses and others affected by crime through compensation, community and witness services. They can provide services even if you do not wish to report the crime. Victim Support NI can refer you to specialist support services, where appropriate and available. 
10. The Youth Justice Agency aims to make communities safer by reducing youth crime. It works with children and young people aged 10 to 17 years who have committed crimes or are at serious risk of doing so.

ANNEX C
Jurisdictional Analysis in relation to Proposal Three
England & Wales

1. Following publication of the Government’s End-to-End Rape Review Action Plan
, the Government asked the Law Commission to examine the law relating to the use of evidence in sexual offences prosecutions in England and Wales. As part of their enquiries the Law Commission met with Sir John Gillen in June 2022. Information on the SOLA scheme was shared and is referenced positively
 within the 2023 consultation paper. The Law Commission has proposed that independent legal advice and representation should be provided for complainants, which would allow them to make informed decisions about the way their evidence is given and used, and to participate in decisions about the use of their sensitive personal information.
2. The Law Commission is analysing the responses to the consultation and developing final recommendations for reform, with the final report and recommendations expected in Spring 2025. We are keeping a watching brief on developments.
Scotland

3. In Scotland, the Victims, Witnesses, and Justice Reform (Scotland) Bill (presently at Stage 2 in the Parliamentary process) includes measures that provide a right to state-funded independent legal representation (ILR) for complainers when applications are made to lead evidence of their sexual history or character in sexual offences cases.
4. Complainers do not currently have access to free legal advice, only to representation and only when an application for recovery of medical or other sensitive records is made. When the Bill is passed, representation will extend to when an application to admit evidence of previous sexual behaviour or character is made, and any appeals therefrom.
Ireland

5. In Ireland, victims in rape trials are entitled to separate legal representation in respect of any application that is made to question them about their sexual experience. The Legal Aid Board provides a legal service free of charge (non-means tested) for complainants in prosecutions for rape and certain sexual assault cases. 
6. A further form of legal representation is also available where counselling records (but not medical, psychiatric or social work records) are sought and representation is, again, administered by the Legal Aid Board.
Europe

7. Virtually every country in Europe permits some form of independent legal representation for victims of sexual offences. There is no single unified model of independent legal representation, and in some countries, complainants can access a comprehensive service from the point of reporting at the police station through to representation in the courtroom and at an appeal.
ANNEX D
Jurisdictional Analysis in relation to Proposal Four
Australia
1. In 1997, New South Wales became the first jurisdiction in Australia to protect the confidentiality of sexual assault victims’ counselling records in the criminal trial process. The protection is referred to as the Sexual Assault Communications Privilege (SACP) 37. The SACP legislation sets a very high bar for the release of private therapeutic information. The court must weigh up the public interest in protecting a victim’s confidentiality against the public interest in an accused person’s right to a fair trial. 
2. In applying the public interest test, the court must consider factors, including the need to encourage victims of sexual offences to seek counselling; the effectiveness of counselling is likely to be dependent on maintaining confidentiality; whether disclosure is sought based on a discriminatory belief or bias; and whether disclosure of the evidence is likely to infringe a reasonable expectation of privacy.
3. The privilege protects a broad range of confidential information including mental health counselling and medical notes, financial counsellor records, school counsellor notes and social worker reports. 
4. Every state and territory except Queensland now have some restriction on access to counselling communications.
Canada

5. In the Canadian regime, a ‘record’ is defined as: ‘...any form of record that contains personal information for which there is a reasonable expectation of privacy and includes medical, psychiatric, therapeutic, counselling, education, employment, child welfare, adoption and social services records, personal journals and diaries, and records containing personal information the production or disclosure of which is protected by any other Act of Parliament or a provincial legislature, but does not include records made by persons responsible for the investigation or prosecution of the offence.’.
6. The prosecution must provide the defence with the list of material it holds. The defence must persuade the court that it should examine the records and if that threshold is met, the third party must provide the material to the court. It is for the Judge to decide what must be disclosed to the defence, though applications cannot be made at preliminary proceedings. The victim can invoke the Canadian Charter of Rights and Fundamental Freedoms and use the Criminal Code to defend their privacy and equality rights and oppose defence applications for the disclosure of their personal records. The threshold for disclosure requires the defence to set out the grounds for relevancy and the Code outlines a range of factors which may be considered as insufficient grounds for disclosure.
7. In our jurisdiction the prosecution already provides the defence with a list of the material it holds. The PPS scrutinises material received from third parties, such as medical records, when required to do so by a reasonable line of inquiry. Only material which meets the Criminal Procedure and Investigation Act 1996 Disclosure Test is disclosed to the defence. The Canadian model has additional requirements, some of which we believe could be assimilated within the disclosure process in Northern Ireland.
· The Canadian model covers all records for which there is a reasonable expectation of privacy. 

· The complainant has an option to defend their privacy and oppose defence applications with legal representation.
· A judge has oversight of the application process and must be satisfied by the defence of the grounds of relevancy.
· The judge is provided with a checklist in legislation which sets out a checklist of factors which the judge must consider:
(a) the extent to which the record is necessary for the accused to make a full answer and defence;

(b) the probative value of the record;

(c) the nature and extent of the reasonable expectation of privacy with respect to the record;

(d) whether production of the record is based on a discriminatory belief or bias;

(e) the potential prejudice to the personal dignity and right to privacy of any person to whom the record relates;

(f) society’s interest in encouraging the reporting of sexual offences;

(g) society’s interest in encouraging the obtaining of treatment by complainants of sexual offences; and

(h) the effect of the determination on the integrity of the trial process.
Scotland

8. Scottish legislation already provides the right of complainers, whose article 8 rights might be infringed by an order for recovery of medical records and other sensitive documents, to be notified of the application for recovery and to have access to publicly funded independent legal advice and representation to be given the opportunity to be heard in opposition to the application before an order was made, or at least before the documents were handed over to the party seeking them, with a sheriff hearing the application to determine what should be shared. 

England and Wales

9. In England & Wales the Law Commission consulted in 2023 on provisional proposals, also based on the model used in Canada, for:

· a bespoke regime for access, disclosure and use of complainants’ personal records, including counselling notes. This regime would include judicial oversight of whether and how these records should be used, considering factors such as the complainant’s right to privacy and the importance of the records to the defendant’s case.
10. The Commission provisionally proposed that any regime regulating the access, disclosure, and admissibility of personal records held by third parties should apply to any records in which the complainant has a reasonable expectation of privacy. The Law Commission is analysing the responses to the consultation and developing final recommendations for reform, with the final report and recommendations expected in Spring 2025. We are keeping a watching brief on developments. 
11. We are also in communication with the Home Office and the Ministry of Justice (MoJ) in relation to sections 28 & 29 (not yet commenced) of the Victims and Prisoners Act 2024
 which, in amending the Police, Crime Sentencing and Courts Act 2022, will enhance the protections for victims of any criminal conduct (not just serious sexual offences) around the disclosure of third party material by placing:

(i) A duty on policing to only request third party material that is necessary and proportionate. 

(ii) A duty on policing to provide full information to victim about whom the third party material is being requested, such as details about the information being sought, how the material will be used, and the legal basis for the request. 

(iii) A duty on policing, in their requests for information to third parties, to be clear about the information being sought, the reason why, how the material will be used and the legal basis for the request.

12.  An additional test of substantial probative value to a line of inquiry only applies to counselling records. MoJ officials confirm that the changes only apply to the police investigation, not the prosecution or defence.
13. As per the requirements in section 28 of the Act, in December 2023 the Home Office published a draft statutory Code of Practice, ‘Requests for Victim Information’, which states clearly that police must be satisfied that a request for counselling notes is necessary and proportionate to their investigation. The draft Code of Practice was consulted on, but the consultation report and final Code of Practice have not yet been published.
Ireland

14.
DoJ Ireland officials have set up a Working Group to review the inclusion of victims’ counselling records in trials which is due to report on options in November 2024. 
15.
A scheme to regulate disclosure of counselling records was introduced by the Criminal Law (Sexual Offences) Act 2017
, introducing section 19A of Criminal Law Evidence Act 1992 (as amended) and commenced on 30 May 2018. A judge must order disclosure of the content of the counselling record to the defendant ‘where there would be a real risk of an unfair trial in the absence of such disclosure’. Complainants may waive application of the regime, in which case judicial oversight of disclosure will not take place. 

16.
Academics and legal professionals suggest all ‘personal records’ are included and not just counselling records.
Annex E

Freedom of Information Act 2000 – Confidentiality of Consultations 

The Department intends to publish a summary of responses following completion of the consultation process. 

Your response, and all other responses to the consultation, may also be disclosed on request. The Department can only refuse to disclose information in exceptional circumstances. Before you submit your response, please read the paragraphs below on the confidentiality of consultations and they will give you guidance on the legal position about any information given by you in response to this public consultation. 

Subject to certain limited provisos, the Freedom of Information Act gives members of the public a right of access to any information held by a public authority, in this case, the Department. This right of access to information includes information provided in response to a consultation. 

The Department cannot automatically consider as confidential information supplied to it in response to a consultation. However, it does have the responsibility to decide whether any information provided by you in response to this consultation, including information about your identity should be made public or be treated as confidential. 

This means that information provided by you in response to the consultation is unlikely to be treated as confidential, except in very particular circumstances. The Lord Chancellor’s Code of Practice on the Freedom of Information Act provides that: 

· the Department should only accept information from third parties “in confidence” if it is necessary to obtain that information in connection with the exercise of any of the Department’s functions and it would not otherwise be provided; 

· the Department should not agree to hold information received from third parties “in confidence” which is not confidential in nature; 

· acceptance by the Department of confidentiality provisions must be for good reasons, capable of being justified to the Information Commissioner. 

Further information about confidentiality of responses is available by contacting the Information Commissioner’s Office or at www.informationcommissioner.gov.uk
Annex F

Privacy Notice 

Data Controller Name: Department of Justice (DoJ) 

Address:

Victims and Witnesses Team,

Victims Support Division,

Department of Justice,

Massey House, 

Stormont Estate, 

Belfast, 

BT4 3SG 

Email: DOJVictimsWitnesses@justice-ni.gov.uk 

Data Protection Officer: Department of Justice Data Protection Officer

Email: DataProtectionOfficer@justice-ni.gov.uk 

Why are you processing my personal information? 
· DoJ is seeking comments from interested parties as part of its public consultation on the policy proposals for the establishment of a Commissioner of Victims and Witnesses of Crime.  DoJ is not seeking personal data as part of the consultation but is likely to receive names and addresses/e-mail addresses as part of a consultee’s response. 

· Consultation is a requisite part of the development of public policy and strategy. 

• ONLY if you are relying on consent to process personal data. 
DoJ is not relying on consent for processing the data supplied by the applicant. DoJ is required to seek consultation responses as part of policy development. 

What categories of personal data are you processing? 
· Responses to the consultation will include names and addresses and/or e-mail addresses. 

Where do you get my personal data from? 
· The personal data will originate from the person responding to the consultation. 

Do you share my personal data with anyone else? 
· We will not share your personal data with other organisations. 

Do you transfer my personal data to other countries? 
· No. 

How long do you keep my personal data? 
· We will retain your data in line with 5.7 of Schedule 5 of the DoJ Retention and Disposal Schedule https://www.justice-ni.gov.uk/publications/doj-retention-and-disposal-schedule . 

(If you use automated decision making or profiling) How do you use my personal data to make decisions about me? 
· DoJ will not use automated processing for responses to this consultation. 

What rights do I have? 
• 
You have the right to obtain confirmation that your data is being processed, and access to your personal data 

• 
You are entitled to have personal data rectified if it is inaccurate or incomplete 

• 
You have a right to have personal data erased and to prevent processing, in specific circumstances 

• 
You have the right to ‘block’ or suppress processing of personal data, in specific circumstances 

• 
You have the right to data portability, in specific circumstances 

• 
You have the right to object to the processing, in specific circumstances 

• 
You have rights in relation to automated decision making and profiling 

How do I complain if I am not happy? 
Complaints should be submitted to: 

Freedom of Information Unit 

Department of Justice 

Castle Buildings 

Stormont Estate 

BELFAST 

BT4 3SG

Email: FOI@justice-ni.gov.uk
If you are unhappy with any aspect of this privacy notice, or how your personal information is being processed, please contact the Departmental Data Protection Officer at: DataProtectionOfficer@justice-ni.gov.uk  

If you are still not happy, you have the right to lodge a complaint with the Information Commissioner’s Office (ICO): 
Information Commissioner’s Office 
Wycliffe House

Water Lane 

Wilmslow 

Cheshire 

SK9 5AF 

Tel: 0303 123 1113 

Email: casework@ico.org.uk 

https://ico.org.uk/global/contact-us
� �HYPERLINK "https://www.justice-ni.gov.uk/consultations/consultation-hate-crime-legislation-northern-ireland"��Consultation on Hate Crime Legislation in Northern Ireland | Department of Justice (justice-ni.gov.uk)�


� �HYPERLINK "https://www.legislation.gov.uk/ukpga/1998/47/section/75" \l ":~:text=75%20Statutory%20duty%20on%20public%20authorities.%20%281%29%20A,racial%20group%2C%20age%2C%20marital%20status%20or%20sexual%20orientation%3B"��Northern Ireland Act 1998�
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� �HYPERLINK "https://www.justice-ni.gov.uk/consultations/consultation-victims-and-witness-strategy-and-establishment-victims-commissioner-northern-ireland"��Consultation on Victims and Witness strategy and establishment of Victims Commissioner for Northern Ireland | Department of Justice�


� A duty is something that the Commissioner is required to do.


� A power is something that the Commissioner is able to do.


� �HYPERLINK "https://www.nidirect.gov.uk/articles/victim-charter"��Victim Charter | nidirect�
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� �HYPERLINK "https://www.judiciaryni.uk/judicial-decisions/practice-direction-no-22019-case-management-crown-court-including-protocols"��Practice Direction No. 2/2019 - Case Management in the Crown court including Protocols for Vulnerable Witnesses and Defendants [This Practice Direction revokes and supersedes Practice Directions 2/2011 and 5/2011] | Judiciary NI�





� �HYPERLINK "https://www.justice-ni.gov.uk/sites/default/files/publications/justice/gillen-report-may-2019.pdf"��https://www.justice-ni.gov.uk/sites/default/files/publications/justice/gillen-report-may-2019.pdf� 40. Publicly funded legal representation should be granted to all complainants in all serious sexual offence cases in the following circumstances: • to afford relevant information and general legal advice on a time limited basis throughout the process up to the commencement of the trial, with the option of bringing such matters to the attention of the court prior to trial; • where complainants wish to exercise the right to appear in court to object to disclosure of private material to the accused’s defence team or to ensure it is restricted to the minimum necessary; and • where complainants wish to appear in court to object to the introduction of their previous sexual history.
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� Attrition refers to the passage of cases and the rate at which they are funnelled out of the legal process.
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� �HYPERLINK "https://www.gov.uk/government/publications/end-to-end-rape-review-action-plan-progress-update"��End-to-End Rape Review Action Plan: Progress update - GOV.UK�


� Para. 8.93, page 390, “Evidence in Sexual Offences Prosecutions: A Consultation Paper”, Law Commission, 23 May 2023: �HYPERLINK "https://lawcom.gov.uk/project/evidence-in-sexual-offence-prosecutions/"��https://lawcom.gov.uk/project/evidence-in-sexual-offence-prosecutions/�  
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