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1  Ministerial Foreword 
 

As Justice Minister, one of my key priorities has been to improve support and 

legislative protections for victims. When someone is targeted because of who they are, 

where they are from, or what they believe, it is simply unacceptable. More than that, it 

is wrong and it is criminal.  

 

Hate crime can take many forms and as a society we all need to play our part in 

helping to combat it.  Our collective focus must always be on tackling the underlying 

prejudice which provides fertile ground in which hate and hate crime can flourish.  That 

requires a whole society effort to change attitudes, and is not solely a matter for justice. 

But when hate crime does occur, it is important that offenders are brought to justice.  A 

clear message must be sent that such crimes are not without consequence.  I want to 

update and strengthen our hate crime legislation, not only to prevent future crime but to 

give victims the confidence to come forward.  

 

That is why I am proposing that a new Hate Crime Bill be introduced for Northern 

Ireland. The Bill will build on recommendations from a comprehensive and wide-

ranging independent review of hate crime legislation commissioned by the Department 

of Justice and carried out by Judge Desmond Marrinan.  While I have already accepted 

many of the 34 recommendations stemming from the review, I believe others require 

further consideration and that is why I want to consult with you on improving the 

criminal justice system’s response to hate crime. 

 

It is important that perpetrators of hate crime are dealt with through a transparent 

process that ultimately can lead to rehabilitative work and that protects often vulnerable 

victims, and inspires confidence in the justice system.  Reducing the risk of reoffending 

should mean there are fewer victims in the future and that must be our ultimate goal. 

 

We now have a real opportunity to put effective and robust legislation in place.  I am 

keen to hear from organisations and individuals on how we take these 

recommendations forward and would encourage you to share your thoughts through 

this consultation. 
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Naomi Long MLA  

Minister of Justice 
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2  Purpose of this Consultation and Call for Views 

 

Why are we consulting? 

2.1 The Minister of Justice is committed to ensuring effective and appropriate  

legislation in the criminal justice system to tackle hate crime.  Hate crimes, 

which are committed against an individual based on a personal attribute or 

group identity, are known to have a pronounced impact on victims.  The 

ramifications can extend beyond the direct victim, by signalling that members of 

certain groups are not acceptable or not worthy of equal respect.  Hate crime 

legislation can respond to negative conduct by providing the opportunity for 

redress to victims, ensuring a sentence that reflects the harm caused and 

supporting law enforcement agencies in the operation of hate crime policies. 

 

2.2 In response to the Department of Justice commissioning an independent 

review of hate crime legislation in 2019, Judge Marrinan published his Final 

Report from his Review of Hate Crime Legislation in Northern Ireland in 

December 2020.  The Departmental Response to the Hate Crime Legislation 

Review (HCLR), published in July 2021, sets out the Minister of Justice’s initial 

position against each of the 34 recommendations in the Review Report. 

 

2.3 The Department has noted, in its Departmental Response, those 

recommendations as ‘accepted’ by the Minister of Justice (detailed in Chapter 

4).  Following a comprehensive public consultation by Judge Marrinan, these 

issues are not therefore considered as requiring further public consultation.  To 

avoid duplication or repetition of Judge Marrinan’s consultation, the Department 

will only focus on additional public consultation in relation to those 

recommendations noted in the Departmental Response as requiring further 

consideration and which could form part of a future Hate Crime Bill.  

 
2.4 Consequently, we want to hear your views on the Department’s proposals in 

response to those recommendations which are aimed at ensuring effective and 

appropriate hate crime legislation.  
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2.5 The public consultation will be undertaken in two phases.  This consultation, 

which comprises a call for views, is phase one and the themes and 

recommendations, on which we seek your views, are outlined in Chapter 5.   

Phase two of the consultation, on the remaining recommendations, will be 

published in due course.   

 

Responding to this Consultation and Call for Views 

2.6 The Department would like to hear your views on the issues raised by this 

consultation.  We would be particularly interested to hear from victims of hate 

crime, voluntary and community sector organisations supporting victims of hate 

crime, criminal justice organisations, public organisations, independent bodies 

with a role in the delivery of policy or services relating to hate crime as well as 

members of the public who are interested in this area.  

 

2.7 We would encourage you to respond to the consultation using the on-line 

facility on Citizen Space, accessible via NI Direct 

 

2.8 If you require a hard copy of this consultation document or have any other 

enquiries please email your request to 

DOJSMSupportingSafer.Communities@justice-ni.gov.uk or you can write to us 

at: Hate Crime Branch 
Community Safety Division 

Department of Justice 

Room A4.3, 4th Floor 

Castle Buildings  

Stormont Estate 

Belfast, BT4 3SG 

 

2.9 The Department will publish a summary of responses to the consultation.  All 

information will be handled in accordance with the General Data Protection 

Regulations (GDPR). 

https://consultations.nidirect.gov.uk/doj/improving-the-effectiveness-of-the-current-hate-cr
mailto:DOJSMSupportingSafer.Communities@justice-ni.gov.uk


 
 

 
Page 9 of 118 

 

Duration and Closing Date 

2.10 The consultation and call for views will be open for eight weeks.  The closing 

date for responses is 28 March 2022.  

 

Alternative Formats 

2.11 The consultation documents are available online at: DoJ Website - Consultation 

Page (opens as a new window) 

 

2.12 Hard copies and alterative formats, including Braille, large print etc. can be 

made available on request. If you require access to the document in an 

alternative format or language other        than English please let us know and we 

will do our best to assist you. 

 

Impact of the Consultation Proposal 

2.13 As a public authority the Department of Justice is required, under Section 75 

of the Northern Ireland Act 1998, to have due regard to the need to promote 

equality of opportunity.  Public Authorities are also required to identify whether 

a policy has   a differential impact upon relevant groups; the nature and extent 

of that impact; and whether such an impact is justified.  These obligations are 

designed to ensure that equality and good relations considerations are made 

central to government policy development. 

 

2.14 These policy proposals have been screened for equality impact and rural 

needs impact. No adverse impacts have been identified. Copies of these 

screening assessments are available on the Department of Justice website 

along with the consultation document.  We welcome any comments you might 

have on these screening documents.  These screening assessments will be 

revisited as necessary if there are significant changes to the policy proposals 

as a result of consultation comments.

https://www.justice-ni.gov.uk/consultations
https://www.justice-ni.gov.uk/consultations
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Freedom of Information and General Data Protection Regulations 

2.15 Please note that responses to this consultation exercise will be subject to the 

Freedom of Information Act 2000, which gives the right of access to much of 

the information held by public authorities.  Before you submit your 

response, please read the advice in Annex A about the effect of the 

Freedom of Information Act 2000 on the confidentiality of responses. 

 

Privacy Notice 

2.16 Before you submit a response, please also read the Privacy Notice at 

Annex B which shows how we will use personal information as part of 

the processing of responses. 

 

Complaints 

2.17 If you have any concerns about the way this consultation process has been 

handled, please submit your complaint by email to Governance.Unit@justice- 

ni.gov.uk or write to the following address: 

Governance Unit Corporate Engagement & Communications Division 

 Justice Delivery Directorate 

Department of Justice 

 Room B5.16, 5th Floor 

Castle Buildings 

Stormont Estate 

Belfast, BT4 3SG 

 

Support for Victims of Hate Crime 

2.18 If you have been a victim of hate crime, help and support is available. See 

Annex C for details of the Hate Crime Advocacy Service.  

 

 

  

mailto:Governance.Unit@justice-ni.gov.uk
mailto:Governance.Unit@justice-ni.gov.uk
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3   Introduction and Background to the Consultation 
 

3.1 In May 2019, the Department of Justice appointed Judge Desmond Marrinan to 

carry out an independent Review of Hate Crime Legislation within the Terms of 

Reference provided https://www.justice-ni.gov.uk/publications/hate-crime-

review-terms-reference.  This Review considered whether the existing legislation 

represents the most effective approach for the justice system to deal with 

criminal conduct motivated by hatred, malice, ill-will or prejudice, including hate 

crime and abuse which takes place online.    

 

3.2 Judge Marrinan’s Final Report Hate crime legislation independent review 

Department of Justice (justice-ni.gov.uk) was published on 1 December 2020.  

The report contains 34 recommendations which are detailed, for ease of 

reference, in the Departmental Response https://www.justice-

ni.gov.uk/publications/review-hate-crime-legislation-ni-departmental-response.  

The Departmental Response, published in July 2021, sets out the Minister of 

Justice’s initial position against each of the 34 recommendations. 

 

3.3 In our Departmental Response, we have categorised the recommendations into  

        nine strategic themes: 

 A new hate crime model (Recommendations 1-8);  

 Protected characteristics (Recommendations 9-11); 

 Sectarianism (Recommendations 12-13); 

 Stirring Up Offences and Freedom of Expression (Recommendation 14); 

 Duty to remove hate expression (Recommendation 15); 

 Restorative Justice (Recommendations 16-22); 

 Victims of Hate Crime (Recommendations 23-24, 33-34); 

 Online Hate Speech (Recommendations 25-30); and 

 Legislation and Scrutiny (Recommendations 31-32).   

 

 

 

 

https://www.justice-ni.gov.uk/publications/hate-crime-review-terms-reference
https://www.justice-ni.gov.uk/publications/hate-crime-review-terms-reference
https://www.justice-ni.gov.uk/publications/hate-crime-legislation-independent-review
https://www.justice-ni.gov.uk/publications/hate-crime-legislation-independent-review
https://www.justice-ni.gov.uk/publications/review-hate-crime-legislation-ni-departmental-response
https://www.justice-ni.gov.uk/publications/review-hate-crime-legislation-ni-departmental-response
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3.4 The Minister of Justice agrees with the Report’s overall assessment that the 

current criminal justice system is not working as effectively for victims or 

offenders as it could, and therefore requires legislative change.  Based on 

recommendations accepted, in whole or in part, to date (detailed in Chapter 4); 

responses to the Department of Justice’s public consultation; and subject to 

Executive and Assembly agreement, a consolidated Hate Crime Bill has been 

scheduled into the Department’s Legislative Programme for the next Assembly 

mandate. 
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4   Recommendations Accepted  

    
4.1 In relation to the 34 recommendations contained in Judge Marrinan’s Review of 

Hate Crime Legislation Report, the following recommendations have been 

accepted by the Minister of Justice to date, in whole or in part.  Any final policy 

and legislative position will be subject to Executive agreement as part of 

Introduction of the Bill and scrutiny as the Bill passes through the Assembly 

procedures. 

 

Recommendations 1 & 5 

Defining the term hate crime and retaining the notion of hostility.  

 

Recommendation 2 

Introduce a statutory aggravation model that is applicable to all existing 

offences in Northern Ireland (following the model adopted in Scotland) as 

the core method of prosecuting hate crimes. This would mean that any 

criminal offence could be charged in its aggravated form. 

 

Recommendation 3 

If recommendation 2 is accepted, repeal current enhanced sentencing 

provisions of the Criminal Justice (No. 2) (Northern Ireland) Order 2004 and 

replace with suitably drafted consolidated hate crime provisions. 

 

Recommendation 4  

If recommendations 2 and 3 are accepted, no increase in maximum 

sentences for any criminal offence is required. 

 

Recommendation 8 

As a consequence of aggravation, the court must state on conviction that 

the offence is so aggravated, record the conviction to show that the 

offence is so aggravated and determine/explain the appropriate sentence 

by treating the offence as an aggravating factor that increases the 

seriousness of the offence.   
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Recommendation 9 [in part] 

All current protected characteristics in Northern Ireland - race, religion, 

disability and sexual orientation - will continue to receive protection under 

the proposed model.   

 

Transgender identity should be included as a protected group in 

legislation. 

 

Recommendation 10 

Future legislation should be framed in such a way so as to allow any other 

protected characteristic to be added to the list if sufficient evidence 

emerges to show such a group or groups are victims of hate crime or hate 

speech.  

 

Recommendation 11  

Legislation should provide appropriate recognition of the importance of 

intersectionality. 

 

Recommendations 12 &13 [in principle] 

There should be a definition of sectarianism (in the context of hate crime 

law) and a new statutory aggravation for sectarian prejudice, subject to 

agreement of definition.   

 

Recommendation 14 [in part] 

All protected groups should be included in Stirring up hatred provisions. 

 

The term ‘publication’ in the Public Order (NI) Order 1987 should be 

amended to include ‘posting’ or ‘uploading material online’. 

 

Recommendation 21 

Further consideration of the benefits of establishing a Centre of Excellence 

for Restorative Justice.  
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In relation to recommendations 16-22 on Restorative Justice, these are being 

considered as part of the Department’s development of an Adult Restorative 

Justice Strategy and associated Action Plan and do not require legislation as 

part of a Hate Crime Bill. 

 

Recommendation 23 [in principle] 

To place the Hate Crime Advocacy Service on a more sustainable footing.  

This policy objective is being delivered via a publically tendered commercial 

arrangement, for provision of the Service from April 2022, rather than a statutory 

footing.  

 

Recommendation 24 

Include automatic eligibility for special measures for victims when giving 

evidence, including the use of live links or screens, and prohibit the 

accused from cross-examining the victim in a criminal court where this 

relates to a hate crime offence or an offence aggravated by hate. 

 

Recommendation 25 

Implement the proposals contained in the United Kingdom Government’s 

‘Online Harms’ White Paper (2019) in full.  Telecommunications legislation 

is a reserved matter.   

Recommendations 25-28 and Judge Marrinan’s findings, informing views in 

Northern Ireland on online issues, have been shared with the UK Government 

who are responsible for this legislation.  The Department of Justice is liaising 

with the UK Government on its Online Safety Bill to ensure the 

recommendations by Judge Marrinan on online harms are considered as that Bill 

develops.   

 

Recommendation 26 

When dealing with online hate speech, clarify the law to confirm that any 

online material downloadable in Northern Ireland is acknowledged to be 

within the jurisdiction of the courts of Northern Ireland.  

 

https://www.gov.uk/government/publications/draft-online-safety-bill
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Recommendation 29 

The Public Prosecution Service (PPS) should make their prosecution 

guidelines for cases involving electronic communications public and 

disseminate them in an appropriate way.   

The PPS published its draft Electronic Communications Policy, for a 12-week 

consultation, on 15 November 2021 

https://www.ppsni.gov.uk/publications/guidelines-prosecuting-cases-involving-

electronic-communications-draft-consultation 

 

Recommendation 30 

Article 3 of the Malicious Communications (Northern Ireland) Order 1988 

should be amended to explicitly bring electronic communications within 

its ambit.  The word ‘publication’ should be amended to refer to ‘posting’ 

or ‘uploading material online’.   

Work on this recommendation will not form part of a Hate Crime Bill as this will 

need to take cognisance of a wider UK review to ensure alignment and any other 

proposed amendments.  

 

Recommendation 31 

All hate crime and hate speech law should be consolidated into a new Hate 

Crime and Public Order (Northern Ireland) Bill. 

 

Recommendation 32 [in principle] 

Post-legislative scrutiny by the Assembly.   

We recognise the scrutiny role of the Assembly and Justice Committee and will 

agree timescales and roles as part of that process.  Further public consultation is 

not considered necessary. 

 

Recommendations 33 & 34 [in part] 

Crime Commissioner.   

The appointment of an interim Victims of Crime Commissioner (VOCC), whose 

functions will include a hate crime focus, will be able to fill this role.  Future 

https://www.ppsni.gov.uk/publications/guidelines-prosecuting-cases-involving-electronic-communications-draft-consultation
https://www.ppsni.gov.uk/publications/guidelines-prosecuting-cases-involving-electronic-communications-draft-consultation
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legislation for the VOCC is being considered separately and a public 

appointment of a VOCC Designate is underway. 
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5 Public Consultation Approach 
 

5.1 The public consultation on issues noted requiring further consideration in the 

Departmental Response, in relation to Judge Marrinan’s recommendations, will 

be undertaken in two phases.  This consultation, which comprises a call for 

views, is phase one.   Phase two of the consultation, on the remaining issues 

for further consideration, will be published in due course and following the 

Assembly elections.   

 

Phase One Consultation Themes and Call for Views 

5.2 This consultation and call for views will focus on five Strategic Themes and 

proposed policy positions for consideration: 

 Strategic Theme One: A new Statutory Aggravation Hate Crime 

Model;  

 Strategic Theme Two: Sectarian Offending in Hate Crime Law; 

 Strategic Theme Three: Stirring Up Offences – Judge Marrinan’s 

recommendation 14 on stirring up offences is broken down into a number 

of separate but interlinked sub-parts.  Phase one of the consultation will 

focus specifically on elements in relation to repealing the dwelling 

defence for stirring up hatred offences and replacing this with a private 

conversation defence; and role of the Director of the Public Prosecution 

Service in making personal decisions to prosecute cases under the 

relevant legislation; 

 Strategic Theme Four: Special Measures and Cross-Examination; 

and 

 Strategic Theme Five: Exploring Misogyny/Transmisogyny in Hate 

Crime Law - to assist and inform wider conversations on violence against 

women and girls and the merits of misogyny within hate crime law, the 

Minister of Justice is using this public consultation as an opportunity to 

‘call for views’.  The Department is seeking evidence on exploring options 

for dealing with misogynistic behaviour in the criminal law as an 

alternative to including gender (neutral) as a protected characteristic 

which will be considered in phase two of the consultation.   
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Phase Two Consultation Themes 

5.3 Phase two of the consultation will focus on the following recommendations and 

proposed policy positions for consideration: 

 Additional Protected Characteristics of Gender and Age;  

 Stirring Up Offences – on the remaining sub-parts of the Stirring Up 

Offences recommendation 14; and  

 A statutory duty for public authorities to remove hate expressions 

from their buildings and public spaces where they carry out their 

functions.   
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6    New Statutory Aggravation Hate Crime Model 
 

Background 

6.1 At present in Northern Ireland, hate crime is dealt with under the Criminal Justice 

(No.2) (Northern Ireland) Order 2004.  This legislation makes provision for 

offences proved to be aggravated by hostility towards a victim’s membership (or 

presumed membership) of protected groups - currently of a racial group, 

religious group, sexual orientation group or a disability or presumed disability of 

the victim.  This law enables the courts to consider the seriousness of an offence 

and to increase a sentence where it is proven that the basic offence, of which a 

person has been convicted, was motivated by hostility against one of the 

currently protected groups; or where the offender demonstrated hostility against 

one of those groups, either at the time of committing the offence or immediately 

before or after it.  This is known as ‘enhanced sentencing’. 

 

6.2 The Police Service of Northern Ireland (PSNI) and Public Prosecution Service 

(PPS) both record the hate element of offences throughout the investigation and 

prosecution process.  However, the sentencing stage is generally the only time 

that the hate element is mentioned in court. 

 
6.3 In the Terms of Reference for the Independent Review of Hate Crime 

Legislation, Judge Marrinan was asked to consider and provide 

recommendations on a workable and agreed definition of what is a hate crime; 

and whether the current enhanced sentence approach is the most appropriate to 

take, and determine if there is an evidential basis to support the introduction of 

statutory aggravated offences.  

 
6.4 In his Final Report on the Review of Hate Crime Legislation, Judge Marrinan 

concludes that the current enhanced sentencing model, for dealing with hate 

crime in Northern Ireland, is not working effectively nor is capable of being 

reformed. This conclusion is based on evidence from various respondents to his 

public consultation including that the current legislation does not outlaw hate 

crime; is not effective in securing prosecutions and convictions; lacks clarity on 

https://www.legislation.gov.uk/nisi/2004/1991/contents
https://www.legislation.gov.uk/nisi/2004/1991/contents
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sentences enhanced as a result of proven aggravation; and does not capture 

hate motivated offences on criminal records.  There was considerable support 

for reform in response to Judge Marrinan’s consultation across organisations 

and individuals. 

 
6.5 In reaching the conclusion that reform is needed, Judge Marrinan made a 

number of recommendations (recommendations 1-8) aimed at simplifying and 

strengthening the law in Northern Ireland and which would recognise identity-

based hostility as part of existing basic offences in the criminal law.   

 
6.6 The Minister of Justice agrees that there are benefits in reforming how 

perpetrators of hate crime are dealt with by the criminal justice system to ensure 

maximum opportunity for victims to have the redress they deserve.  The 

Department has accepted the need for a new legislative statutory aggravation 

model for all criminal offences whereby each existing offence can be aggravated 

and provision for higher maximum sentences will be retained.  There is no 

requirement to increase the maximum sentencing for any offence, as 

recommended by Judge Marrinan.   

 
6.7 The consequences of a statutory aggravation model, as noted by Judge 

Marrinan (Recommendation 8), set out the proposed requirements of the court 

recognising the hate factor of an offence in recording and sentencing –  

(i) state on conviction that the offence is aggravated and reference on 

which protected characteristic;  

(ii) record the conviction to show it was aggravated and on which 

protected characteristic;  

(iii) treat the fact that the offence is aggravated as an aggravating factor 

that increases the seriousness of the offence in sentencing; and  

(iv) in imposing the sentence, state where the sentence in respect of the 

offence is different from that which the court would have imposed if the 

offence wasn’t aggravated, the extent of and the reasons for the 

difference, or the reasons for there being no difference. 
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6.8 All the consequences of aggravation have been accepted with the exception of 

stating ‘the extent of’ an aggravated sentence (iv).  Instead, the Department is 

proposing the court will be asked to ‘explain’ how the aggravation has affected 

the sentence.  This is consistent with recent Domestic Abuse legislation, which 

provides for transparency in sentencing and is operable for criminal justice 

partners.   

 

6.9 The new statutory aggravation model will apply to all current and future 

protected groups and, if the aggravation is not proved, the original basic offence 

will still stand. 

 
6.10 This new model will replace the current enhanced sentencing model, which will 

be repealed in legislation within the Hate Crime Bill.  It will ensure the reporting 

of any hate element of an offence is included at the start of the criminal justice 

process and considered throughout: 

 Reporting – victim reports hate incident to PSNI or through third party 

reporting such as the Hate Crime Advocacy Service, noting the protected 

grounds (currently race, religion, disability, sexual orientation) that they 

perceive to have motivated the incident.   There will be recognition of the 

importance of intersectionality, allowing for one for more protected 

grounds to be recorded e.g. a homosexual person with a physical 

disability. 

 Investigation – PSNI investigate the incident and assess the evidence for 

the hate aggravation. The hate element is a part of the investigation from 

the beginning.  If evidence is available, PSNI charge the defendant with 

the basic offence, in addition to which it is aggravated by hostility e.g. 

assault aggravated by hostility based on victim’s racial group. 

 Prosecution – PPS develop the prosecution case for the basic offence 

and the offence aggravated by hostility (and / or any wider attitudes if 

current legislation is expanded).   

 Court Process – The two elements are heard in court and if the offence 

aggravated by hostility cannot be proved the basic offence will still be 

proceeded with. 
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 Sentencing - the court must state on conviction that the offence is so 

aggravated (where proved and including type/reference to protected 

group); record the conviction to show that the offence is so aggravated; 

and determine/explain the appropriate sentence by treating the offence 

as an aggravating factor that increases the seriousness of the offence. 

 Post Sentencing – the offence and aggravation are recorded on criminal 

records and can be disclosed under existing criminal records legislation 

and processes. 

6.11 In accepting this new statutory aggravation model, respondents may wish to 

note the Department has also accepted recommendation 11 in Judge Marrinan’s 

report in relation to legislation providing the appropriate recognition of the 

importance of intersectionality i.e. hate crime can be perpetrated due to one or 

more protected characteristics at one time.  This recommendation is part of 

recommendations by Judge Marrinan on Protected Characteristics, which will be 

explored in phase two of the public consultation in due course.   

 

6.12 In setting out the framework for the new model, the Department would like to 

consult with respondents on a number of issues which were noted as requiring 

further consideration in the initial Departmental Response to Judge Marrinan’s 

Report.  These relate to: 

 a definition of hate crime;  

 attitudes/indicators to be included in relation to how hate crime is defined 

and whether there are benefits to expanding the current attitude of 

‘hostility’ to include broader standards of attitudes; and  

 the addition of a third aggravation threshold of ‘by reason of’ to the current 

aggravation thresholds of ‘demonstrated hostility’ and ‘motivated by 

hostility’. 
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Definition of a Hate Crime / Attitudes 

6.13 There is no common definition of hate crime in Northern Ireland. There are 

currently a range of working definitions, utilising a number of interchangeable 

attitudes and expressions of motivation/thresholds.  For example: 

- A hate and signal crime or incident will be recorded where it is 

perceived that the perpetrator’s hostility or prejudice against any person 

or property is on the grounds of the victim’s ethnicity, sexual orientation, 

gender identity, religion, political opinion or disability [Police Service of 

Northern Ireland (PSNI)].  

- Hate crime is a general term used to describe offences which are 

motivated by hostility or bias on the basis of race, religion (including 

sectarianism), sexual orientation, transgender or disability [Public 

Prosecution Service (PPS)].  

6.14 There is no legal definition of hate crime but it is generally accepted as being 

“any incident which constitutes a criminal offence perceived by the victim, or any 

other person, to be motivated by prejudice or hate towards a person’s race, 

religion, sexual orientation or disability”.  Internationally, the Organisation for 

Security and Co-operation in Europe (OSCE) uses criminal offences committed 

with a bias motive. There is no common definition of hate crime across Europe 

or internationally. 

 

6.15 None of the UK or Republic of Ireland jurisdictions have included a definition of 

hate crime within their legislation. The working definitions change depending on 

the organisation and jurisdiction.  

 
6.16 In Recommendation 1 in his Report, Judge Marrinan has recommended that a 

hate crime may be defined as a criminal act perpetrated against individuals or 

communities with protected characteristics based on the perpetrator’s hostility, 

bias, prejudice, bigotry or contempt against the actual or perceived status of the 

victim or victims.  This wording has continued throughout his recommendations. 
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6.17 In Recommendation 5, Judge Marrinan proposes that the current notion of 

‘hostility’ is retained and that the introduction of a wider range of attitudes such 

as ‘bias, prejudice, bigotry and contempt’ may prove beneficial.  He notes there 

is no standard legal definition of ‘hostility’ (or any of the terms suggested) and 

did not recommend defining each of these attitudes as this would limit Judges’ 

ability to interpret the various terms.  Examples of cases where such wording 

may be helpful were provided such as the inclusion of ‘contempt’ to assist 

hostility cases involving disabled people and the inclusion of ‘bigotry’ to assist 

hostility cases involving sectarian offences.  

 

Findings from Judge Marrinan’s Consultation 

6.18 Judge Marrinan did not ask a question on his proposed definition of a hate crime 

in his consultation.  He asked whether there should be a statutory definition of 

hostility in legislation (Q.29) and if hostility should be expanded to include terms 

such as bias, prejudice, bigotry or contempt (Q. 30).   

 

6.19 In relation to the need for a statutory definition (Q. 29), views were split from the 

36 respondents (organisations and individuals) with 56% in favour (e.g. equality 

groups) and 44% against in written responses (Bar Library, religious groups) but 

in the online responses 81% were in favour. Those in favour, argued that the 

hostility threshold is too high and therefore too difficult to get a successful 

prosecution.  Those opposed felt that this approach was too broad, creating a 

greater risk of confusion, misinterpretation and/or abuse.   

 

6.20 In relation to expanding hostility to include terms such as bias, prejudice, bigotry 

or contempt (Q.30), again views were split from the 39 respondents with 44% in 

favour (e.g. transgender and women’s rights and equality groups - but with 

varying views on words) and 56% against (e.g. some religious groups and PPS) 

in written responses.  In the online responses 62% were in favour of bias, 79% 

were in favour of prejudice, 85% were in favour of bigotry and 69% were in 

favour of contempt.   
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6.21 Key considerations that will be factored into deciding which attitudes to include in 

hate crime legislation is that any threshold will need to be proven in a court of 

law and beyond reasonable doubt and, once proven to the level of criminality, 

can lead to an increased sentence for the offence.  Whilst acknowledging the 

range of harms caused to some people through inequality and discrimination, it 

is important that the threshold is set at the correct level to prevent criminalisation 

and harsher sentences for prejudices and biases in society which could 

adversely impact on Article 10 rights to freedom of speech. 

 

6.22 The Department recognises the benefits of defining hate crime for use in the 

criminal justice system and by partners.  Any definition should be clear, 

consistent and easy to understand and should assist with spreading awareness 

and tackling this issue on the ground.  It is clear from the responses to Judge 

Marrinan that there is no agreement on the attitudes / words to be used.   

 

6.23 In line with similar legislation in other jurisdictions and on other issues such as 

Domestic Abuse, the Department is not proposing to include a definition of hate 

crime explicitly in a Hate Crime Bill.  It could be too prescriptive and open to 

interpretation which could have unintended consequences.  Also, there is no 

concrete evidence at present to show it would open up scope for redress for 

victims as opposed to providing defendants with the defence that the threshold 

of certain ‘words’ has not been met in order to proceed with a criminal case. 

 

6.24 There are of course benefits to defining hate crime generally, for the criminal 

justice system and wider sectors with an interest in addressing hate.  However, 

this does not necessarily need to be included in legislation.  The current agreed 

threshold/attitude included in legislation across the UK and proposed for the 

Republic of Ireland in its current considerations remains as hostility and the 

Department proposes this should remain the case in Northern Ireland legislation.  

However, it is recognised that attitudes of bias, bigotry, prejudice and contempt 

may be motivating factors of hate crime, in certain circumstances, that can lead 

to hate crime as opposed to being hate crimes in themselves.  The Department 
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is therefore proposing these attitudes be considered for inclusion in subsequent 

guidance.  

 

6.25 An alternative proposal is that the definition could be used as an official ‘working’ 

definition with a view to encouraging all users to work with the same definition for 

consistency of understanding across the criminal justice system and with victims 

etc.  Adopting a consistent ‘working’ definition would make the definition more 

‘official’ and allow the PSNI, PPS and Judiciary to decide if the threshold has 

been met beyond reasonable doubt – they are accustomed to dealing with 

different standards. 

 

6.26 Some criminal justice partners have argued that the additional attitudes would 

not have a significant effect on how incidents were recorded and investigated.  

They noted it is always the perception of the victim that determines if an event is 

recorded and subsequently investigated as a hate crime.  It was suggested that 

the current notion of hostility is set at the correct level to ensure criminality is 

dealt with without broadening hate crime into the discrimination sphere. 

 

Comparison with other Jurisdictions 

6.27 The current threshold used in legislation in Northern Ireland (NI), England and 

Wales to determine a hate crime is ‘hostility’ and we believe that this is the 

correct term and threshold for use in legislation in NI to ensure the level of 

criminality, that can lead to an increased sentence, is captured.  It is one that is 

currently understood by current criminal justice system professionals.   Malice 

and ill-will are the terms used in Scotland. Lord Bracadale, in his Review of Hate 

Crime in Scotland, had recommended using the term hostility but this was not 

included as malice and ill-will are historic terms used in Scottish legislation. 

 

6.28 There may also be concerns about the effect of widening the definition and how 

this may affect Article 10, right to freedom of speech.  Article 10 is not an 

absolute right and may be subject to such formalities, conditions, restrictions or 

penalties as are prescribed by law and are necessary in a democratic society in 
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the interests of national security, territorial integrity or public safety, for the 

prevention of disorder or crime, for the protection of health or morals, for the 

protection of the reputation or rights of others.   

 

Proposal and Questions 

6.29 On balance and considering all the evidence, it is recommended that: 

 A definition of hate crime should not be explicitly included in a Hate 

Crime Bill.  Rather, it would be more appropriate to consider the definition 

(or variation of) recommended by Judge Marrinan as a working definition 

for all Criminal Justice partners; 

 The definition threshold of hate crime, in law, should remain as ‘hostility’ 

which is seen as an appropriate higher threshold when determining 

criminality / labelling someone a hate crime offender that could lead to a 

higher sentence; and 

 The working definition could include the four additional standards of bias, 

prejudice, contempt, bigotry as descriptors indicating the threshold for 

hate crime.  The working definition could be set out in the Explanatory 

Memorandum and any subsequent guidance to explain the attitudes to be 

included when considering hate crimes, thereby improving awareness 

and understanding.  

Please read the information provided above before answering the following 

questions. 

 

Question 1 

Do you agree / disagree that the threshold for Hate Crime legislation should be 

of a sufficient high level when criminalising a person for their 

behaviours/attitudes leading to hate motivated offences and which results in an 

increased sentence from the basic offence?  

 

Agree   Disagree  
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Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 

 

 
Question 2 

Do you agree / disagree that the current threshold of hostility is maintained in 

legislation as that threshold? 

 

Agree   Disagree  

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 

 

Question 3 

Do you agree / disagree that the attitudes of bias, prejudice, bigotry and 

contempt, as suggested by Judge Marrinan, could be included as indicators of 

hate in subsequent guidance in support of new legislative changes in a Hate 

Crime Bill?   

 

Agree   Disagree  

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------
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----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 

 
 

Addition of a Third Threshold of ‘By Reason of’ 

Background 

6.30 In current legislation in NI [Criminal Justice (No.2) (Northern Ireland) Order 

2004], the court’s threshold for proving an offence was aggravated by hostility by 

the offender is ‘demonstration of hostility’ or ‘motivated (wholly or partly) by 

hostility’ towards the victim based on the victim’s (presumed) membership of a 

racial group, religious group, sexual orientation group or disability.  Judge 

Marrinan has recommended (recommendation 6) adding to these current 

thresholds by including a third threshold of ‘by reason of’. 

6.31 He noted that ‘demonstration’ of hostility is relatively easy to prove but proving 

that an offence is ‘motivated by’ hostility is more difficult in reality and is 

therefore used very infrequently.  He proposes that adding ‘by reason of’, as a 

threshold, would make it easier to prosecute some crimes with no obvious 

display of hate and could capture prejudicial attitudes.  Judge Marrinan has 

specifically included this recommendation in order to assist addressing issues of 

disability hate crime where prejudicial attitudes towards disabled people is often 

not addressed through the current thresholds, which he believes is a gap in 

current legislation.  He also noted its use in some American and Australian 

States. 

6.32 Judge Marrinan also noted that this approach could have practical difficulties 

and raise false expectations as it may be difficult for prosecutors to prove an 

intention to select the victim on the grounds of an identity characteristic and the 

number of cases caught might be significantly less than hoped for. 

 

 

 

https://www.legislation.gov.uk/nisi/2004/1991/contents
https://www.legislation.gov.uk/nisi/2004/1991/contents
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Findings from Judge Marrinan’s Consultation 

6.33 There were split views on this recommendation across organisations and 

individuals (only results of the respondents’ narrative comments are included in 

the Report).  Some respondents stated its introduction would strengthen hate 

crime legislation; help to ensure successful prosecutions and convictions; and 

would enable incidents currently not covered by existing thresholds to be 

captured by hate crime legislation, particularly those where there is ‘no outward 

visible manifestation of hostility or evidence to show the person was motivated 

by hostility’.  Opponents noted that the suggested threshold was ‘too vague’ 

and/or ‘too broad’, particularly since many offenders will select their victims ‘by 

reason of’ vulnerability or convenience. 

6.34 In response to Judge Marrinan’s consultation some women’s rights groups and 

some equality groups, were not in favour of adding this threshold as they felt it 

did not reflect the primary purpose of hate crime legislation: to protect 

marginalised groups against a type of crime that seeks to reinforce long-

established patterns of discrimination and ideologies of hatred.  

 

Comparison with Other Jurisdictions 

6.35 Demonstration and motivation thresholds are currently used in legislation in 

Northern Ireland, England and Wales and Scotland.  In the Republic of Ireland 

only the motivation threshold is currently included in the Hate Crime Bill  currently 

being considered. 

6.36 The third threshold has not been included in the recent Hate Crime and Public 

Order (Scotland) Act 2021.  It was not recommended by Lord Bracadale in his 

review of hate crime in Scotland or considered by the subsequent Scottish 

Government consultation.  The Law Commission in England and Wales has also 

not recommended the inclusion of this threshold in future hate crime legislation.  

It has instead recommended the addition of “prejudice” to the motivation limb of 

hate crime laws to address the subtler forms of abuse and exploitation that 

characterise disability hate crime.  
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Issues for Consideration 

6.37 In targeted workshops with criminal justice partners, following publication of 

Judge Marrinan’s Report, some partners noted that the current ‘demonstration’ 

and ‘motivated by’ thresholds were sufficient to cover a range of hate crimes. 

They noted that the addition of a third threshold has the potential to dilute the 

concept of hate crime and if the recommendation was included to address 

issues of vulnerability of disabled people, this is already covered by existing 

aggravations.  Although it could be useful for capturing offences against those in 

vulnerable groups, there was concern about hate crime then becoming a 

measure of vulnerability and how difficult it could be to prove in reality, 

considering how difficult it is to prove motivation by hostility at present. 

6.38 The Sentencing Review recommended that the fact that a victim’s vulnerability 

(e.g. rather than age) was obvious, or the victim was targeted due to their 

perceived vulnerability, should be an aggravating factor and will apply in any 

circumstances where the victim was a vulnerable person within the definition 

provided.  A Sentencing Bill will carry all the legislative changes recommended 

in the sentencing review in the next mandate. 

6.39 The challenge is in balancing the need to protect victims of hate crime, without 

diluting the law and its aim in providing redress/justice.  The inclusion of a ‘by 

reason of’ threshold will also need to be balanced with the possible inclusion of 

wider protected groups such as age/gender, leading to possible dilution of hate 

crime legislation.  These issues will be considered in the Phase two consultation. 

6.40 The words “by reason of” essentially mean “because of”, requiring a ‘causation 

test’.  This suggests that one needs to find a direct link between the criminal act 

and the reason the person committed the criminal act.  Therefore, it would be a 

defence for a defendant to say that an offence was not committed ‘by reason of’, 

for example, hostility based on someone’s sexual orientation.  If a defendant 

advances this argument and there is no independent evidence to substantiate 

same, it will be difficult for a court to prove the intention beyond reasonable 

doubt.   

https://www.justice-ni.gov.uk/sites/default/files/publications/justice/sentencing-review-policy.pdf
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6.41 Without clear independent evidence, it is likely going to be difficult to prove, 

beyond reasonable doubt, that someone committed a hate crime because of a 

specific reason, unless the person accepts that this is true and correct.  This will 

put a burden upon PSNI and PPS to prove that there is a reason.  Should this 

third threshold be adopted in order to widen potential scope, it may not be the 

case that every incident should be looked at in great detail to consider whether 

there is a specific reason as, in many instances, such efforts are likely to be in 

vain.  

6.42 We consider it is important to improve the possibility of victims achieving justice 

through the criminal justice system and we understand having recognition of 

‘hate crime’ labelled in any offence/sentence is important to some victims as it 

recognises the increased harm caused.   However, for the reasons outlined 

above, there is no evidence to show this additional third threshold will provide 

any success of redress.  Indeed, it presents the same challenges already 

experienced by criminal justice partners in proving ‘motivation’ and could, if 

added, in the long-term undermine confidence in the criminal justice system due 

to lack of criminal standard proof/facts required for offences in order to achieve 

successful prosecutions.  

6.43 When considering the definition of hate crime and merits of additional attitudes, 

the need to consider criminal thresholds was important given the impact of 

labelling someone a hate crime offender which attracts a higher court sentence.  

As noted above, it is not recommended to widen the attitudes of hate crime, by 

legal definition, as suggested by Judge Marrinan.  We believe the same principle 

applies to adding ‘by reason of’ to the threshold.  It will be difficult to do this in 

practice whilst ensuring a balance on freedom of speech and without reducing 

the level of criminality, particularly for offences attracting a possible increased 

sentence.  
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Proposal and Question 

6.44 Taking all this into consideration it is recommended that the ‘by reason of’ 

threshold will not be included in legislation alongside the current 

thresholds of demonstration of hostility and motivated by hostility. 

Please read the information provided above before answering the following 

question. 

 

Question 4 

Do you agree / disagree that a third ‘by reason of’ threshold should not be added 

to the current thresholds in legislation, which are demonstration of hostility and 

motivated by hostility? 

 

Agree   Disagree  

Comments 

 

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------- 
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7  Sectarian Offending in Hate Crime Law 

 
Background 

7.1 In the Terms of Reference for the Review, Judge Marrinan was asked to 

consider whether new categories of hate crime should be created for 

characteristics such as gender and any other characteristics (which are not 

currently covered). He has made the following recommendations:  

Recommendation 12 - The findings of the report of the Working Group on 

defining sectarianism in Scots law in November 2018 should be applied in 

Northern Ireland – subject to any necessary adjustments. 

 

Recommendation 13- There should be a new statutory aggravation for 

sectarian prejudice as set out in chapter 8 of this review. It is recommended that 

the introduction of the new offence of statutory aggravation for sectarian 

prejudice should be carefully monitored by the proposed Hate Crime 

Commissioner on an annual basis and provide an annual report to the Northern 

Ireland Assembly. 

7.2 Despite various attempts to define it in the past, sectarianism does not have a 

definition in the criminal law in Northern Ireland.  Nor is it a protected category in 

hate crime legislation.  

 

7.3 PSNI has been recording incidents involving sectarian hostility since 2005 and 

the level of sectarian hate crimes and hate incidents continues to remain high.  

Recent PSNI statistics show that in the 12 months from 1st October 2020 and 

30th September 2021:                                                     

 There were 1,102 sectarian incidents recorded by the police in Northern 

Ireland, an increase of 233 on the previous 12 months.  

 The number of sectarian crimes recorded by the police rose to 802, an 

increase of 174 on the previous 12 months. 

 The level of sectarian incidents during the latest 12 months are the highest 

12-month period recorded since the 12 months ending December 2016. 

https://www.psni.police.uk/globalassets/inside-the-psni/our-statistics/hate-motivation-statistics/2021-22/q2/hate-motivations-bulletin-sep-_21.pdf
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7.4 At present, sectarian hate incidents and hate crimes are mainly dealt with under 

religious grounds in legislation.  The definition of ‘racial group’ in the Criminal 

Justice (No.2) (NI) Order 2004, in deferring to the Race Relations (Northern 

Ireland) Order 1997 which includes colour, race, nationality or ethnic or national 

origins, but excludes religious belief or political opinion, means ‘religious group’ 

is the main current indicator for sectarianism.  For reasons outlined under 

‘Defining Sectarianism in Hate Crime Law’ below, this is considered, by some, to 

be too narrow and therefore not adequately capturing all aspects of hate 

motivated offences related to sectarianism experienced by people in Northern 

Ireland. 

 

7.5 Judge Marrinan asserts in his Final Report that whilst including sectarianism in 

new legislation may be highly controversial and complex, this is no reason to 

ignore the subject.  He notes the compelling reasons to do so, including in the 

context of the current strategic direction of the Executive via the New Decade 

New Approach (NDNA) agreement New Decade New Approach which includes 

political parties’ endorsement to see sectarianism given legal expression as a 

hate crime, and the Together: Building United Communities Strategy (T:BUC) 

which recognises the need to tackle sectarianism, prejudice and hate1.  The 

Executive Office’s recent publication of the Flags, Identity, Culture and Tradition 

(FICT) Report is a further opportunity in which to address societal issues relating 

to sectarianism through the development of shared public places and 

recognising the importance of culture and identity.   

 

7.6 These documents demonstrate political will and provide a framework within 

which we can ensure everyone in Northern Ireland is treated with respect and 

can live and work confidentially and in a safe environment.  The Minister of 

Justice believes giving due consideration to implementing Judge Marrinan’s 

recommendations in this area will assist with achieving that aim.    

 

                                                 
1 T:BUC notes that for the purposes of this Strategy, sectarianism is defined as: “threatening, abusive or 

insulting behaviour or attitudes towards a person by reason of that person’s religious belief or political 
opinion; or to an individual as a member of such a group” (Para1.36).     

https://www.legislation.gov.uk/nisi/2004/1991/contents
https://www.legislation.gov.uk/nisi/2004/1991/contents
https://www.legislation.gov.uk/nisi/1997/869/contents
https://www.legislation.gov.uk/nisi/1997/869/contents
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/856998/2020-01-08_a_new_decade__a_new_approach.pdf
https://www.executiveoffice-ni.gov.uk/publications/commission-flags-identity-culture-and-tradition-final-report
https://www.executiveoffice-ni.gov.uk/publications/commission-flags-identity-culture-and-tradition-final-report


 
 

 
Page 37 of 118 

 

7.7 On that basis, the Minister of Justice has therefore accepted Judge Marrinan’s 

recommendation on the creation of a sectarian aggravator in legislation.  The 

provision of a statutory sectarian aggravator will ensure that any offence 

motivated by sectarianism is recognised by the criminal justice system in 

sentencing and will provide the judiciary with powers to increase a sentence 

within the maximum level of the offence penalty.  It will help victims to seek 

redress regarding the sectarian hostility they have experienced and help 

agencies working with offenders by ensuring they can access the correct 

rehabilitative programmes aimed at preventing reoffending and revictimisation.  

To support this decision, consultees are asked to consider the merits of a 

definition of sectarianism that may be included in the legislation.   

 

 

Defining Sectarianism in relation to Hate Crime Law 

7.8  Judge Marrinan asserts that the current ‘religion’ protected group does not 

adequately capture the meaning and impact of sectarianism which also includes 

elements of nationality and identity.  He recommends defining sectarianism in 

relation to hate crime to support the creation of a sectarian aggravator in a Hate 

Crime Bill. 

7.9  It is important to remember that this consultation relates to a definition of 

sectarianism to be used in hate crime criminal law i.e. sectarian offending, 

and not for any other purpose.   

7.10 There have been several previous attempts to define sectarianism in the criminal 

law in NI, for example:   

 the Prevention of Incitement to Hatred Act (Northern Ireland) 1970 which 

did not explicitly use the term sectarian but referred to the protected 

ground of ‘religious belief’; 

 the Public Assemblies, Parades and Protests Bill (Northern Ireland), 

introduced by the then Office of the First Minister and deputy First 

Minister, following the St Andrews Agreement in October 2006.  This Bill 

was not proceeded with; and 
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 The Justice (NI) Act 2011 deals with sectarian chanting at regulated 

sports matches but sectarian is undefined following within this legislation.  

 

7.11 Judge Marrinan has recommended that the findings of the Working Group on 

Defining Sectarianism in Scots Law should be applied in Northern Ireland - 

subject to any necessary adjustments.   

 

7.12 The Working Group, chaired by Professor Duncan Morrow, published its final 

report in November 2018.  The Report has noted the complexity of this issue but, 

similarly to Judge Marrinan, they did not believe that this is a sufficient reason 

not to establish a workable legal definition.  The group concluded that ‘fair 

labelling’ should apply so that criminal acts of prejudice can be named for what 

they are – anti-Catholic or anti-Protestant, sectarianism.  In conclusion, their 

suggested definition of sectarianism and proposed statutory aggravation was as 

follows:  

 
Aggravation by sectarian prejudice 
(1) This subsection applies where it is: – 

(a) libelled in an indictment, or specified in the complaint, that an offence 
is aggravated by sectarian prejudice, and 
(b) Proved that the offence is so aggravated. 

 
(2) for the purposes of this section, an offence is aggravated by sectarian 
prejudice if either Condition A or Condition B are met, or if Condition A and 
Condition B are both met. 

 
(3) Condition A is that: — 

(a) at the time of committing the offence or immediately before or after 
doing so, the offender demonstrates hostility towards the victim (if any) of 
the offence based on the victim’s membership (or presumed 
membership) of a Roman Catholic or Protestant denominational group, or 
of a social or cultural group with a perceived Roman Catholic or 
Protestant denominational affiliation; or 
(b) The offence is motivated (wholly or partly) by hostility towards 
members of a Roman Catholic or Protestant denominational group, or of 
a social or cultural group with a perceived Roman Catholic or Protestant 
denominational affiliation, based on their membership of that group. 

 
(4) Condition B is that: – 

(a) at the time of committing the offence or immediately before or after 
doing so, the offender demonstrates hostility towards the victim (if any) of 
the offence based on the victim’s membership (or presumed 

https://www.gov.scot/publications/final-report-working-group-defining-sectarianism-scots-law/
https://www.gov.scot/publications/final-report-working-group-defining-sectarianism-scots-law/
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membership) of a group based on their Irish or British nationality 
(including citizenship) or ethnic or national origins; or 
(b) the offence is motivated (wholly or partly) by hostility towards 
members of a group based on their Irish or British nationality (including 
citizenship) or ethnic or national origins. 

 
(5) For the purpose of this section it is immaterial whether or not the offender’s 
hostility is also based (to any extent) on any other factor. 
  
(6) The court must: - 

(a) state on conviction that the offence was aggravated by sectarian 
prejudice, 
(b) record the conviction in a way that shows that the offence was so 
aggravated, and 
(c) take the aggravation into account in determining the appropriate 
sentence. 

 
(7) for the purposes of this section, evidence from a single source is sufficient to 
prove that an offence is aggravated by sectarian prejudice. 
 
(8) In subsections (3)(a) and (4)(a)— 
‘membership’ in relation to a group includes association with members of that 
group; and ‘presumed’ means presumed by the offender. 
 
(9) In this section, “Roman Catholic or Protestant denomination group” means a 
group of persons defined by reference to their:- 

(a) Roman Catholic or Protestant denominational religious belief or lack 
of religious belief; 
(b) membership of or adherence to a Roman Catholic or Protestant 
denominational church or religious organisation; 
(c) support for the culture and traditions of a Roman Catholic or 
Protestant denominational church or religious organisation; or 
(d) participation in activities associated with such a culture or such 
traditions. 

 

7.13 In summary, this could be shortened to ‘Hostility based on perceived (a) Roman 

Catholic or Protestant denominational affiliation, (b) British or Irish citizenship, 

nationality or national origins, or (c) a combination of (a) and (b).’ 

 

7.14 The main elements of the Scottish Working Group’s definition are a victim’s 

membership (or presumed membership) of a: 

 Roman Catholic or Protestant denominational group; or 

 Social or cultural group with a perceived Roman Catholic or Protestant 

denominational affiliation; or 
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 Based on their Irish or British nationality (including citizenship) or ethnic or 

national origins. 

 

7.15 Roman Catholic or Protestant denominational group is defined as a group of 

persons defined by reference to their Roman Catholic or Protestant 

denominational religious belief or lack of religious belief; membership or 

adherence to a Roman Catholic or Protestant denominational church or religious 

organisation; or support for the culture and traditions of a Roman Catholic or 

Protestant denominational church or religious organisation.  

 

7.16 The various parts of the definition address different elements of sectarianism 

that are prevalent in Northern Ireland and identify different elements of sectarian 

hate crime, hostility towards different religious beliefs, hostility towards social or 

cultural groups with perceived Roman Catholic or Protestant denominational 

affiliation, and hostility towards Irish or British nationality or ethnic or national 

origin.  

 
 
 

Findings of Judge Marrinan’s Consultation 

7.17 Judge Marrinan did not specifically consult on the definition suggested by the 

Scots Working Group but did ask some more general questions on sectarianism. 

 

7.18 In response to whether there is support for a specific reference to the term 

‘sectarian’ within hate crime legislation (Q.51), 57% of the 37 respondent 

organisations (e.g. Sinn Fein, PPS, some religious and women’s rights group) 

and individuals supported this on the basis it would provide clarity and a more 

accurate picture on the level/nature of sectarian hate crime; would allow more 

effective targeting of interventions and would contribute to enhanced protection 

of women (if gender included).  This support was more prevalent for 

organisations (75%) than individuals (35%).  
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7.19 Comments from those 43% (some ethnic minority groups, Bar of NI and DUP) 

who opposed a reference in legislation were less detailed.  Comments that were 

provided questioned the justification for inclusion and if it would lead to better 

outcomes/enforcement.  It was also noted sectarian is already covered for 

sporting matches within the Justice (NI) Act 2011, which covers ‘much of the 

volume’ of sectarian behaviour.  

 

7.20 In the written consultation responses, Judge Marrinan asked if the list of 

indicators for sectarianism (i.e. religious belief and political opinion) should be 

expanded (Q.52).  42% of the 31 respondents agreed that indicators should be 

widened (e.g. equality groups, PSNI, Sinn Fein) with 58% disagreeing (some 

ethnic minority groups and DUP).   

 

7.21 Support for widening the indicators was based on the need to capture the 

meaning and consequences of sectarianism, which would assist monitoring, and 

to ensure ‘fair labelling’ – with some arguing the inclusion of political opinion was 

not appropriate.  Comments from those opposing widening the indicators were 

similar to Q.51 above - unnecessary, current indicators are adequate and it 

increases risks of innocent people being accused of violations by politically 

motivated actors.  

 

7.22 In the online consultation, 83% (644) of 780 respondents felt that the term 

sectarianism should be included in legislation, with 9% disagreeing.  84% (643) 

of 763 respondents agreed that sectarianism should be defined if included in 

legislation with 6% disagreeing.  

 

Comparison with Other Jurisdictions 

7.23 No sectarian aggravation or definition of sectarianism in relation to hate crime 

currently exists in the UK or Republic of Ireland (or is being proposed in the 

Republic of Ireland General Scheme for Hate Crime).  Northern Ireland will be 

the first jurisdiction on both islands to deal with this issue in legislation, if 

successful.   

https://www.justice.ie/en/JELR/General_Scheme_Criminal_Justice_(Hate_Crime)_Bill_2021.pdf/Files/General_Scheme_Criminal_Justice_(Hate_Crime)_Bill_2021.pdf
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7.24 In the recent Hate Crime and Public Order (Scotland) Act 2021, the Scottish 

Government did not include sectarianism on the basis that sectarian behaviour 

can be captured using the race and religious aggravation provisions.   

 

Issues to be considered 

Political Opinion 

7.25 Political opinion is not included in the suggested Scottish definition which is a 

similar position for the Race Relations (NI) Order 1997.  This differs from the 

Together: Building a United Community (T:BUC) definition and discrimination 

legislation such as the Fair Employment and Treatment (Northern Ireland) Order 

1998, where only religious belief and political opinion are included. 

 

7.26 Judge Marrinan has confirmed that he does not believe political opinion should 

be included in hate crime legislation as it could engage rights relating to freedom 

of expression and risk capturing political speech.  This view was also offered by 

the Working Group on Defining Sectarianism in Scots Law.   

 
Denominations 

 
7.27 For the purposes of the sectarian definition in hate crime law, the Scottish 

Working Group considered whether it should be restricted to members of 

different denominations within the Christian faith (or none) or if it should include 

all faiths (or none).  They concluded that sectarianism, in this context, should 

apply to Christian groups until further evidence becomes available of other 

sectarian hate crime issues in different faiths in the UK.  Judge Marrinan agrees 

with this assessment, noting that not enough is understood about sectarianism in 

relation to other communities in Northern Ireland to make the ‘application’ of 

sectarian hate crime offences to these communities meaningful in a legal or 

social sense.  He has limited the definition to Christian sectarianism to cover the 

specific issues in Northern Ireland.   

 

7.28 The Department of Justice recognises the increase in numbers of ethnic minority 

communities coming to live in Northern Ireland, including asylum seekers and 

https://www.legislation.gov.uk/asp/2021/14/contents
https://www.legislation.gov.uk/nisi/1997/869/contents
https://www.legislation.gov.uk/nisi/1998/3162/contents
https://www.legislation.gov.uk/nisi/1998/3162/contents
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refugees, which may increase the potential for a growth in sectarian issues from 

different faiths.  It is important that any decision is made balancing the need to 

be inclusive and the need for evidence of an issue when using legislation to 

address it.  At present there is no evidence of this yet. 

 

7.29 Any non-Christian religious sectarianism would still be dealt with as a religious or 

racial hate crime and the offence will not be treated differently to other hate 

crimes.  However, to ensure this issue is dealt with should it arise, consideration 

can be given to future proofing the legislation at drafting stage, if possible, to 

ensure other religious sectarian hate crime offences could be included if 

evidence emerged to show this was required.  

 

Proposal and Questions 

7.30 The Minister of Justice is of the view that the creation of a sectarian 

aggravator is necessary and, to support the introduction of a sectarian 

aggravator, there is merit in considering a definition of sectarian offending 

in legislation, based on the findings of Judge Marrinan’s consultation.  

 

7.31 The Minister of Justice is therefore proposing that the elements of the 

definition of sectarianism, as recommended by the Working Group on 

Defining Sectarianism in Scots Law, should be explored in this 

consultation for inclusion in the forthcoming Hate Crime Bill as the 

definition of sectarianism for the purposes of dealing with hate crime in 

Northern Ireland. 

Please read the information provided above before answering the following 

questions. 

 

Question 5 

In supporting the understanding of a statutory sectarian aggravator in hate crime 

law, do you agree / disagree that ‘sectarian’ should be defined in law?  

 

Agree   Disagree  

Comments 
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-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------- 

 

Question 6 

 
In supporting a statutory sectarian definition, in relation to hate crime law, do 

you agree / disagree that the definition should include the following elements?  

 membership (or presumed membership) of a Roman Catholic or 

Protestant denominational group2;  

 social or cultural group with a perceived Roman Catholic or Protestant 

denominational affiliation; or 

 membership (or presumed membership) of a group based on their Irish or 

British nationality (including citizenship) or ethnic or national origins.  

 

Agree   Disagree   

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 

 

 

                                                 
2 Denomination Group means:  

(a) Roman Catholic or Protestant denominational religious belief or lack of religious belief;  
(b) membership of or adherence to a Roman Catholic or Protestant denominational church or religious 
organisation; 
(c) support for the culture and traditions of a Roman Catholic or Protestant denominational church or 
religious organisation; or 
(d) participation in activities associated with such a culture or such traditions. 
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Political Opinion is not included in the proposed definition of sectarianism by the 

Working Group on Defining Sectarianism in Scots law or by Judge Marrinan.  

The Minister of Justice is also minded not to include political opinion in any 

proposed statutory definition of sectarianism in the context of hate crime law. 

 

Question 7 

The suggested definition of sectarianism does not include political opinion. Do 

you agree / disagree that political opinion should be excluded?  

 

Agree   Disagree   

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 

 

Question 8 

Are there any other elements that you believe would assist defining sectarianism 

in the context of Northern Ireland’s history? If yes, please include details. 

 

Yes  No   

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 
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Judge Marrinan has proposed that a sectarian aggravator should be created in a 

Northern Ireland context given its history and ongoing challenges in dealing with 

sectarianism. The Minister of Justice agrees with this assessment but, for the 

purposes of inclusivity and recognising Northern Ireland’s growing diverse 

population, is proposing that consideration be given to any future statutory 

definition of sectarianism being future proofed in legislation, if possible, at 

drafting stage.  This will ensure other religious faiths, which may also experience 

sectarianism, could be included if evidence emerged to show this was required. 

Question 9 

Whilst Judge Marrinan has suggested that a sectarian aggravator should be 

created and defined in a Northern Ireland and Christian context, do you consider 

any future changes to the hate crime legislation should include future proofing to 

include different denominations from non-Christian religions/faiths should 

evidence emerge to show this was required?  

 

Yes  No   

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 
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8 Stirring Up Offences   
 

8.1 Stirring up hatred is conduct which encourages others to hate a particular 

group. It is important to distinguish this concept from the definition of ‘hate 

crime’.  In a hate crime, the baseline conduct (or basic offence) is already 

criminal; it is the motive or demonstration of hostility that marks it out currently 

as a hate crime. However, a stirring up hatred offence may criminalise conduct 

which would not otherwise be criminal.  These so-called ‘stirring up’ offences 

criminalise certain forms of hate speech and should be clearly distinguished 

from hate crime generally.  Hate speech has been defined as speech that 

“expresses, encourages, stirs up or incites hatred against a group of individuals 

distinguished by a particular feature or set of features such as race, ethnicity, 

gender, religion, nationality and sexual orientation”. 

8.2 The Internet now provides unprecedented means for people to communicate 

and connect, providing a platform for social and political discussion, analysis 

and comment.  It has, unfortunately, become a major platform for online hate 

speech. 

8.3 Although only one recommendation by Judge Marrinan’s Review has been 

made on stirring up hatred offences, it contains a number of separate but 

interlinked parts, most of which the Departmental Response has indicated 

require further consideration.  Given the complexity and contrasting views on 

this issue, and need for more in-depth understanding before reaching a defined 

position, this recommendation will be split across the two consultations and will 

aim to balance the need for protecting hate crime victims from harm against the 

need to ensure freedom of expression.  

8.4 This phase of the consultation is consulting on:  

 the repeal of the dwelling defence and replacement with a private 

conversations defence (recommendation 14(d) and (e)).  These subparts 

of recommendation 14 need to be considered in conjunction with one 

another as the repeal of the first (d) will necessitate the need for the 

introduction of the second (e).  This policy consideration relates to ensuring 
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legislation continues to be fit for purpose in allowing private conversations 

that take place within homes/dwellings to be defended; and 

 the role of the Director of Public Prosecutions in personally taking 

decisions for stirring up hatred prosecutions (recommendation 14(g)). 

 

Replace Dwelling Defence with Private Conversation Defence  

Background 

8.5 The dwelling defence in Article 9 of the Public Order (NI) Order 1987 provides 

that it is a defence for the accused to prove that he was inside a dwelling and 

had no reason to believe that the words or behaviour used, or the written 

material displayed, would be heard or seen by a person outside that or any 

other dwelling, for example, a private telephone conversation between one 

house and another. 

8.6 Judge Marrinan has recommended repealing this defence and instead including 

a specific defence for private conversations, noting that a basic principle 

underpinning freedom of expression and the right to a private/family life 

(European Convention of Human Rights (ECHR) Article 8) is the right to private 

conversations.  He argues that to protect ECHR Article 8 rights, it is essential 

there must be an explicit defence of private conversations in legislation.  

8.7 The relevant piece of legislation found under Article 9(2) and (3) of Part III of 

the Public Order (Northern Ireland) Order 1987, in relation to stirring up hated 

or arousing fear states: 

9(2) “No offence is committed where the words or behaviour are used, 

or the written material is displayed, by a person inside a dwelling and 

are not heard or seen except by other persons in that or another 

dwelling”  

9(3) “In proceedings for an offence under this Article it is a defence for 

the accused to prove that he was inside a dwelling and had no reason to 

believe that the words or behaviour used, or the written material 

displayed would be heard or seen by a person outside that or any other 

dwelling”. 
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8.8 By way of working examples, with regard to 9(2) this could be a personal 

conversation between two individuals either face to face or on the telephone; 

with regard to 9(3) this could be a private message via social media, such as 

Facebook. 

8.9 Article 8 of the ECHR is entitled “Right to Respect for Private and Family Life, 

Home and Correspondence”, and reads: 

(1) Everyone has the right to respect for his private and family life, his home 

and his correspondence. 

(2) There should be no interference by public authority with the exercise of this 

right except such as is in accordance with the law and is necessary in a 

democratic society in the interests of national security, public safety or the 

economic well-being of the country, for the prevention of disorder or crime, for 

the protection of health or morals, or for the protection of the rights and 

freedoms of others. 

8.10 Judge Marrinan has recommended that the dwelling defence be repealed 

because, at the time this piece of legislation was introduced, the internet, now 

available in most homes, had not been developed.  If Article 9(3) is read 

literally, much that is posted online may not be covered by this dwelling 

defence.  He therefore argued that the current offence is not ideally suited to 

the online era.  To reinforce this argument, he further pointed out that the fact 

that online users can create so-called “private” forums, within which acts of 

violence and terrorism can be planned, means that fit for purpose criteria for the 

concept of “private” conversations will be necessary to ensure that this proper 

defence cannot be misused and perverted. 

 

Findings of Judge Marrinan’s Consultation 

8.11 The key issues of concern that came across in Judge Marrinan’s consultation 

responses were the need to avoid criminalisation of private conversations 

coupled with the need to preserve the right to freedom of speech. 
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8.12 In his consultation (Q.32), 50% of organisations and 86% of individuals felt that 

the dwelling defence, under Article 9(3) of the Order, should be retained.  

Those in favour felt it ensured no offence is committed where behaviour or 

written material is displayed inside a dwelling and not heard by those outside 

and that privacy at home should be protected.   

8.13 Among those who indicated support for retention for the dwelling defence, few 

respondents gave specific reasons for their views.  They did make general 

comments that the dwelling defence was considered to be a reasonable 

defence and that freedom of expression within a private domain should be 

protected, on the understanding that such material would not be made available 

to a public audience. 

8.14 The Bar of Northern Ireland was concerned that if the dwelling defence was 

removed and the offence was widened to include private places, this would 

create issues engaging Article 8 of the ECHR. 

8.15 Those respondents who took the view that the dwelling defence should be 

repealed argued that it was outdated in the modern world, inappropriate and 

unreasonable in its current form due mainly to developments in online 

communication technology.  This has blurred the distinction between public and 

private in the online society we now live in. 

8.16 Victim Support NI recommended that further attention needed to be given to 

what constitutes “private” in an online context. 

8.17 The PPS, the Law Society of Northern Ireland and the Evangelical Alliance 

recommended that the dwelling defence should be retained.  They all cited the 

need for robust protections to allow people to express their genuinely held 

opinions in a private conversation.  

8.18 The Committee on the Administration of Justice, the Northern Ireland Human 

Rights Commission and a number of women’s sector organisations agreed with 

the proposal that the dwelling defence be removed.  They all agreed that it was 

outdated for the online world in which we now live.  
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8.19 The PSNI also supported removing the dwelling offence stating that 

consideration should be given to removing this defence, as the conduct is the 

same, whether inside or outside the building. 

8.20 In a virtually identical question (Q.42) later on in Judge Marrinan’s consultation, 

which asked about the removal of the dwelling defence in the context of online 

harm, the figures were different; 76% of respondent organisations agreed that it 

should be amended or removed, whilst 63% of individuals disagreed. 

8.21 In the ‘online’ context, respondents argued that there is no justification for the 

differential of hate speech, which occurs from within a private space with that 

perpetrated in a public space, particularly if the material harm/contents of the 

action is the same.  They reasoned that the defence must be removed in order 

to ensure that the legislation is fit for purpose. 

8.22 A key concern expressed across both categories of respondents (organisations 

and individuals) opposed to the amendment /removal of the dwelling offence 

was the importance of the protection of freedom of expression.  

8.23 Continuing under the theme of online harm, particularly with regard to hate 

speech, the consultation paper (Q.44) asked respondents whether or not there 

should be an explicit defence of ‘private conversations’ in stirring up legislation 

to uphold privacy protection. 100% of organisations who responded supported 

this proposition together with 83% of individuals. 

 

Additional Views  

8.24 In discussions with criminal justice partners on the operability of this 

recommendation, the following matters were highlighted: 

 if introduced in Northern Ireland, there would be a need to define in 

legislation what a private conversation is.  It was noted that in Scotland the 

defence is based on the reasonableness belief that it was a private 

conversation; 

 the online aspect of this work will be extremely resource intensive, for 

example getting an IP address / investigating Twitter/ Facebook is 
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cumbersome and can delay police investigations.  With that in mind there 

needs to be a consideration of the statutory bar limitation times; and 

 how the legislation is framed would not have an impact on the work of the NI 

Housing Executive (NIHE) but the out-workings and how they are applied 

might.  The NIHE tend to use a hate harassment assessment for less serious 

offences, which has a lower threshold than that for hate crime. 

 

 

Comparison with Other Jurisdictions 

England and Wales 

8.25 In England and Wales there continues to be a dwelling defence in place. The 

“use of words or behaviour” offences in sections 18 and 29B of the Public Order 

Act 1986 – but not any of the other stirring up offences – are limited in that no 

offence is committed where the conduct takes place in a “dwelling3” and cannot 

be seen or heard outside that or another dwelling.  There is also a defence 

where the accused can prove that he was inside a dwelling and had no reason 

to believe that the conduct would be seen outside that or another dwelling. 

8.26 In its 2020 Review of Hate Crime legislation consultation, https://s3-eu-west-

2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf, the Law 

Commission provisionally proposed that the current exclusion of words or 

behaviour used in a dwelling, from the stirring up offences, should be removed.  

However, concerns were raised during that consultation that removing the 

dwelling exemption could lead to people being prosecuted for comments made 

in the home for the mere giving of offence.  As this was not the intention of the 

Law Commission in making this proposal, they gave an assurance that they 

would look at alternative ways in which the law might be reformed in order to 

ensure that these laws, which criminalise only the most serious forms of 

                                                 
3In the legislation “dwelling” is defined as any structure or part of a structure occupied as a person’s home or 
other living accommodation (whether the occupation is separate or shared with others) but does not include any 
part not so occupied, and for this purpose “structure” includes a tent, caravan, vehicle, vessel or the temporary or 
movable structure. 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
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incitement, are compatible with both the right to freedom of expression and 

respect for one’s home, private and family life.  

8.27 In their final report, https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2021/12/Hate-crime-report-accessible.pdf , published 

on 6 December 2021, the Law Commission have concluded that simply 

repealing the dwelling exception would not strike the right balance between the 

need to protect against propagation of hatred and incitement to violence and 

illegality, and respect for a person’s private, home and family life. 

8.28 Nonetheless, they remain of the view that the ‘dwelling exemption’ does not 

strike this balance correctly either. It is both over-inclusive and under-inclusive 

– it protects some activity which is not truly private and fails to protect much 

activity for which a greater claim for privacy could be made. 

8.29 On balance, the Law Commission has concluded that an exception, that is 

based on whether the conduct was in a public or private place, is outdated 

when so much inflammatory hate material is circulated online.  Their conclusion 

is, therefore, that the dwelling exception should be replaced with a provision 

that exempts private conversation from the scope of the stirring up offences. 

8.30 The Law Commission have considered whether, and how, “private 

conversation” should be further defined.  They do not think the definition in the 

Canadian legislation, which is based primarily on its laws relating to interception 

of communications, would be appropriate.  They believe that the correct test is 

whether the parties have a reasonable expectation of privacy. 

8.31 Their final recommendation is that the dwelling exception be replaced with an 

exception for “private conversation” (recommendation 24 of their report). 

Scotland 

8.32 No dwelling defence or private conversations defence exist in Scotland. The 

dwelling defence has been repealed and was not replaced in its new Hate 

Crime Act 2021.  This move led to criticisms against the Scottish Government 

that it was an attack on freedom of speech.  The critics stated that this was an 

example of interference in private and family life and they asked why should the 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2021/12/Hate-crime-report-accessible.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2021/12/Hate-crime-report-accessible.pdf
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Scottish Government have the power to decide what can be said in the privacy 

of one's home. 

8.33 However, in the Hate Crime and Public Order (Scotland) Act 2021 (Part 3, 

section 4), it is a defence for a person charged with an offence to show that the 

behaviour or the communication of the material was, in the particular 

circumstances, reasonable. 

Republic of Ireland 

8.34 There is no proposed dwelling or private conversations defence in the current 

Hate Crime Bill. 

Canada 

8.35 Judge Marrinan notes that a similar defence already exists in Canada4 which 

excludes a “private conversation” from the offence of wilful promotion of hatred. 

 

Issues to be considered 

Arguments for Replacing Dwelling Defence with Private Conversations 

8.36 The dwelling defence is outdated in the modern world, inappropriate and 

unreasonable in its current form, due mainly to developments in online 

communication technology.  This has blurred the distinction between public and 

private in the online society we now live in.  By way of example, if Article 9(3) of 

the Public Order (Northern Ireland) Order 1987 is read literally (it is a defence 

for the accused to prove that he was inside a dwelling and had no reason to 

believe that the words or behaviour used, or the written material displayed 

would be heard or seen by a person outside that or any other dwelling), much 

that is posted online may not be covered by the dwelling defence. 

8.37 Linked to the above, Judge Marrinan pointed out the fact that online users can 

create so-called “private” forums within which acts of violence and terrorism can 

be planned.  This means that fit for purpose criteria for the concept of “private” 

                                                 
4 Canadian Hate Crime Law- Stirring up Offences. Section 319 Public Incitement of hatred. Criminal Code (RSC, 
1985, c. C-46) 
 

https://laws-lois.justice.gc.ca/eng/acts/c-46/section-319.html
https://laws-lois.justice.gc.ca/eng/acts/c-46/section-319.html
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conversations will be necessary to ensure that this proper defence cannot be 

misused and perverted. 

8.38 There is arguably no justification for the differential of hate speech, which 

occurs from within a private space with that perpetrated in a public space, 

particularly if the material harm/contents of the action is the same.   

8.39 The current dwelling defence is both over-inclusive and under-inclusive in that it 

protects some activity which is not truly private and fails to protect other activity 

for which a greater claim for privacy could be made (as argued by the Law 

Commission). 

Argument against Replacing Dwelling Defence with Private Conversations 

8.40 The dwelling defence ensures that no offence is committed where behaviour or 

written material is displayed inside a dwelling and not heard by those outside. 

This has particular relevance to those of religious faith who wish to express 

their beliefs privately. 

8.41 If the dwelling defence was removed and the offence was widened to include 

private places, this may create issues engaging Article 8 of the ECHRs. 

Other Key Considerations 
 

8.42 To avoid challenges with regards to everyone’s right to freedom of expression, 

there is a need to ensure that any future change in our legislation does not 

unduly interfere with the rights of people to privately discuss matters.  It might, 

however, be imperative to include a definition on what is considered a private 

conversation to allow people to familiarise themselves with where a 

conversation moves from being considered reasonable to criminalised.  

8.43 Furthermore, due consideration should also be given to including provisions 

within the legislation which set out that certain expressions of view will not, of 

themselves, amount to threatening or abusive behaviour or material for the 

purposes of new offences, for example, public discussion and debate upon 

matters relating to religion and beliefs.  Such discussion and debate are 

important.  It is key that there is clear guidance on this particular issue so that 

prosecutors can carefully analyse whether a criminal offence can be made out. 
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Proposal and Questions  

8.44 The Minister is of the view that the dwelling defence is no longer fit for 

purpose given that it is not a suitable or appropriate defence for private 

online communications that now exist within private dwellings.  However, 

she agrees that if it is removed an alternative protection needs to be put 

in place to avoid the criminalisation of private conversations and to 

preserve the right to freedom of expression.   

8.45 The Minister of Justice is therefore proposing that the dwelling defence 

should be repealed from Article 9 (3) of the Public Order (NI) Order 1987 

and replaced with a specific defence for private conversations. 

Please read the information provided above before answering the following 

questions. 

 

Question 10 

Given the prevalence of online communications that now exist within private 

dwellings, but have a reach outside those private dwellings, do you agree that 

the dwelling defence is no longer fit for purpose? 

Yes   No   

Comments 

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------- 
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Question 11 

Do you agree that repealing the dwelling defence and replacing it with a 

specific defence for private conversations would balance the need to protect 

individuals or groups of persons from accusations of stirring up offences, along 

with the need to ensure freedom of expression and debate of matters which are 

not, of themselves, threatening, abusive or insulting? 

Yes   No   

Comments 

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------- 

 

Question 12 

If a specific defence for private conversations was introduced, should 

consideration be given to defining the term “private conversations”? 

Yes   No   

Comments 

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------- 

 

Question 13 

If you agree that consideration should be given to defining the term “private 

conversations”, have you any proposals on the criteria for the concept of private 

conversations? 
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Yes   No   

Proposed Criteria 

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------- 

 

Role of the Director of Public Prosecutions in Decisions for Stirring Up 

Prosecutions  

8.46 Judge Marrinan has recommended all decisions on whether or not to prosecute 

stirring up offences, under the Public Order (NI) Order 1987, should be taken 

personally by the Director of Public Prosecutions (DPP).    

8.47 The current position in NI is that ‘consent’ applies whereby the DPP can 

‘delegate’ to a prosecutor, meaning that delegated authority can proceed 

without needing to seek Director’s personal consent.  Judge Marrinan has not 

raised the consent issue but is recommending changing the delegation power 

to requiring a personal decision by the DPP for each case.  

8.48 His rationale for this provision is to help protect private individuals from abuse 

of prosecution by others to pursue trivial disputes or grievances, to ensure 

consistency of prosecution policy, the importance of freedom of expression and 

small numbers of prosecutions involved.   

 

Findings from Judge Marrinan’s Consultation 

8.49 Judge Marrinan’s consultation did ask a question (Q.33) in relation to whether 

respondents thought ‘consent’ by the DPP was necessary and appropriate.  

However, he did not ask a question in relation to the DPP making a ‘personal’ 

decision as per his recommendation (14(g)).  In response to the consultation, 

78% of organisations and 69% of individuals were in favour of the DPP giving 

consent. 
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8.50 Those in favour felt this would give an additional check on the use of such a 

serious offence and in so doing safeguard against potential misuse of the 

legislation.   Specific concerns focussed on freedom of speech and the need to 

ensure that individuals were sufficiently protected from prosecutions on trivial 

matters or unfounded allegations.  Some faith groups, the DUP and the Bar of 

Northern Ireland shared this view.  

8.51 Opponents felt it would be a barrier to receiving justice and could act as a 

deterrent in the uptake of cases.  

 

Additional Views  

8.52 In further follow up discussions with criminal justice partners, on this part of 

Judge Marrinan’s review, the following matters were highlighted: 

 If PSNI start to look at online offences, the workload on the DPP may 

increase; 

 concern that one person with responsibility for decision making 

regarding prosecution could be perceived as undemocratic and may not 

give victims and the broader public confidence in the system.  Victims 

were concerned with outcomes as a result of prosecution; and  

 concern about the potential for delay if only one person has 

responsibility, creating an impact on victims and witnesses and likely 

distress.  

 

Views of the Public Prosecution Service (PPS) 

8.53 The PPS are a major stakeholder with regard to this recommendation.  They 

believe that the personal consent of the Director is unnecessary based on the 

following: 

 Whilst these cases are sensitive and require a careful and balanced 

approach, this can be achieved by the Director delegating his consent 

function to a number of senior and experienced lawyers within his office. 

Requiring that the Director be personally involved in the decision-making 
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in all such cases, irrespective of the individual circumstances or 

complexity of the case, may not represent the most proportionate 

approach;  

 Looking at the range of existing offences where consent is required, 

there is, save for one exception referred to below, no express limitation 

upon the Director to delegate this function to other prosecutors. 

Examples include serious and sensitive matters such as corporate 

manslaughter, conveyance of drugs into prison and offences under 

section 21 of the Justice and Security (Northern Ireland) Act 2007. 

Responsibility for consenting to prosecution for these offences is 

currently delegated to Assistant Directors; 

 The case types where, as a matter of practice, the personal consent of 

the Director is sought, include those involving offences contrary to the 

Terrorism Act 2000 and the Explosive Substances Act 1883.  Even in 

respect of these offences there is nothing within the relevant statutory 

provisions that expressly requires the consent to be provided by the 

Director personally; 

 The only offences that the PPS have identified requiring the personal 

consent of the Director are those created by the Bribery Act 2010.  

Section 10(4) of that Act displaces the general power of delegation by 

expressly requiring that the DPP must exercise his consent function 

personally.  However, prosecutions for these offences are likely to be 

exceedingly rare; 

 In terms of stirring up offences specifically, it may be instructive to look 

at the pattern of prosecutions over recent years.  There have been 15 

prosecutions over the last five financial years.  A crucial point is that all 

of these cases have been prosecuted summarily in the Magistrates’ 

Courts.  This is an important consideration as it would be relatively 

unusual for the Director to become closely involved in summary matters, 

unless there is a particular issue (e.g. in terms of complexity or a major 

public interest consideration) that requires his attention; and    
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 Given there have only been 15 such cases in the past 5 years, it could 

be argued that any requirement for personal consent would not be overly 

burdensome for the Director.  However, the PPS is mindful of a potential 

expansion in caseload in the years ahead, and the implications for the 

Director’s workloads and his ability to concentrate on the most serious 

cases, together with his wider responsibilities.  Such an increase may be 

anticipated as awareness of these offences grows in the context of any 

new provisions, and as the PSNI begins to focus increasingly on online / 

social media offences. 

 

Comparison with Other Jurisdictions  

8.54 At present in England and Wales, the consent of the Attorney General is 

needed for all stirring up offences.  In doing so he is required to act in 

accordance with the Human Rights Act and Convention Rights.  This potentially 

prevents fictitious and unmeritorious cases coming to court. 

8.55 In looking at this, the Law Commission in England and Wales has 

recommended that any prosecution for stirring up hatred should require the 

personal consent of the Director of Public Prosecutions rather than the consent 

of the Attorney General. 

8.56 They have also pointed out that ordinarily, the DPP’s consent to prosecute can 

be exercised by any Crown Prosecutor.  This is different from the Attorney 

General’s consent, which is non-delegable (but can be exercised by the 

Solicitor General under the Law Officers Act 1997).  However, under the 

Bribery Act 2010, consents for a prosecution for an offence under that Act must 

be personally exercised by the DPP or the Director of the Serious Fraud Office 

or, if the Director is unavailable, another person who has been personally 

authorised by the Director to act during his or her unavailability (who must 

themselves act personally).  A similar provision has been included in the 

Criminal Finances Act 2017 for the offence of failure to prevent facilitation of 

foreign tax evasion.  
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8.57 The Law Commission believe that this provides a workable precedent. Given 

the low number of prosecutions for stirring up offences, such an arrangement 

would not prove onerous.  It is already the case that the Crown Prosecution 

Service (CPS) provides advice to the Attorney General on the exercise of his or 

her consent and so transferring this responsibility to the DPP would not create 

an increased workload for the CPS. 

 

Other Issues to Consider 

8.58 Judge Marrinan’s recommendation is based on the fact that the decision to 

prosecute in such circumstances is a delicate one.  It needs to be considered if 

this requires the introduction of a law which requires only the Director of PPS to 

make a personal decision as to what cases are prosecuted.  

8.59 It is also necessary to consider the likely amount of offences per annum that 

will be reported to the PPS from the PSNI.  There is a possibility that this will 

disproportionately affect the workload of the Director of the PPS who, by virtue 

of his role, likely has a busy and pressurised workload.  

8.60 Following on from the above point, the PPS has been criticised for delays in 

bringing criminal prosecutions and for perceived issues with lack of 

resources/staff.  The danger is that if this particular task is allocated and limited 

to one person, there will be delay in moving prosecutions through the system.  

There is then a risk of the PPS becoming subject to Judicial Review 

proceedings and/or or abuse of process applications for prosecutions to be 

stayed.  The Director would likely have advisors who have considered the file 

prior to him having an opportunity to review it, however there is still likely to be 

delay when the charging is limited to one person.  

8.61 Also, if the decision is limited to one person, he will likely face personal criticism 

and allegations of perceived bias.  
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8.62 It is also worth drawing attention to the lengthy periods that past Directors have 

been in office: 

 1972 to 1989: Sir Barry Shaw 

 1989 to 2010: Sir Alasdair Fraser 

 2011 to 2017: Barra McGrory 

 2017 to present: Stephen Herron 

8.63 This raised questions on whether it is in the interests of justice to have the 

same person making the same types of decision for a prolonged period of time; 

if so, the need for a review or appeal process; and what safeguards would be in 

place e.g. how could someone review the Director’s decision to prosecute?  

8.64 Senior Prosecutors / Senior Directing officers within PPS are well qualified and 

able to make direction decisions about serious crimes committed in Northern 

Ireland.  Any future Hate Crime legislation should, hopefully, have clearly 

defined legislation which will be capable of analysis and application and will 

allow anyone making a decision in relation to it to be able to stand over their 

decision be it to prosecute or not.  A decision to prosecute is based on two 

tests: the evidential test decides if there's enough evidence for a reasonable 

prospect of a conviction; the public interest test decides if prosecution is in the 

public interest. 

8.65 Arguably society’s rights will be protected by the systems that are already in 

place.  If a decision to prosecute is challenged, the charges can be contested.  

If a prosecutor makes decision not to prosecute then any victim/complainant of 

a crime reported to PPS by the police or other statutory authority can apply for 

a review of a decision by PPS not to prosecute. This will go before a different 

prosecutor for a second opinion.  
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Proposal and Questions  

8.66 After considering the various arguments for and against, the Minister of Justice 

is of the view that, on balance, there are more compelling reasons for not 

introducing the personal consent of the DPP. 

8.67 The Minister of Justice is therefore proposing that recommendation 14(g) 

should not be accepted. 

Please read the information provided above before answering the following 

questions. 

 

Question 14 

Under the current arrangements, decisions on whether or not to prosecute stirring 

up offences can be taken by or with the consent of the DPP (meaning that a 

prosecutor who has a delegated authority to initiate proceedings can do so without 

the need to seek the Director’s personal consent).  Do you agree this arrangement is 

an adequate safeguard in the consideration of stirring up offences by the Public 

Prosecution Service? 

Yes   No   

 

Comments 

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------------- 

 

Question 15 

Do you agree that all decisions on whether or not to prosecute stirring up offences 

do not necessitate being taken personally by the Director of Public Prosecution? 

Yes   No   
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Comments 

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------------- 
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9     Special Measures and Cross-Examination 
 

Background 

9.1 Judge Marrinan refers to special measures in his Consultation Paper.  

However, no consultation questions were asked on this issue.  In his Final 

Report, Judge Marrinan notes that there is an evidential issue which has the 

potential to affect complainants in giving evidence in hate crime/hate speech 

criminal cases.  This relates to the provision of special measures for victims 

and witnesses of hate crime and protection from cross-examination by a person 

charged with any aggravated or stirring up offence. 

 

9.2 He states that one of the principal recommendations from the Review is that the 

core method of prosecuting hate crime in Northern Ireland should be the 

introduction of statutory aggravations to existing offences (Chapter 6 refers).  

He has also recommended the introduction of an aggravator relating to 

sectarian prejudice (Chapter 7 refers).  In addition, he has recommended that 

all such statutory aggravations should apply to any criminal offence. 

 

9.3 Judge Marrinan notes that if these recommendations are accepted, then 

various sections of the Criminal Justice (No. 2) (NI) Order 2004, dealing with 

enhanced sentencing, would be unnecessary and should be repealed.  He 

adds that effectively, for the first time in Northern Ireland, there will be 

substantive hate crime offences where the hate/hostility issue in a trial will have 

to be determined by a jury (or district judge in summary proceedings) and that, 

in many cases, this will require the giving of evidence by complainants and 

other witnesses.   

 

9.4 Judge Marrinan has concerns that many victims may be discouraged from 

giving evidence in cases where perpetrators (alleged or otherwise) choose to 

exercise a right to cross examine their victims in person.  He notes that this can 

cause the victim significant distress and can sometimes amount, on occasion 

quite deliberately, to a continuation of the abuse.   

 

Therefore, he has recommended the following, under Recommendation 24:  
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“Complainants in criminal proceedings involving the proposed aggravated 

offences or stirring up offences should automatically be eligible for 

consideration of special measures when giving evidence, including the use of 

live links or screens. 

Protection for complainants in hate crime/hate speech criminal proceedings 

should be provided as follows: 

(i) no person charged with any aggravated or stirring up offence may in any 

criminal proceedings cross-examine a witness who is the complainant either - 

 (a)  in connection with that offence or 

(b) in connection with any other offence with which that person is charged in 

the proceedings.”  

 

9.5 Judge Marrinan refers to the Review of Family Justice in Northern Ireland (led 

by Lord Justice Gillen), which considered similar issues in relation to 

perpetrators of domestic abuse and has now resulted in the Domestic Abuse 

and Civil Proceedings Act (Northern Ireland) 2021 which: 

(i) inserts in the Family Law (Northern Ireland) Order 1993, after Article 
11, the “Prohibition of cross-examination in person in family 
proceedings”; 

 

(ii) amends the Criminal Evidence (Northern Ireland) Order 1999 to 
make Special Measures available to victims of domestic abuse; and 

 

(iii) provides that no person charged with the domestic abuse offence or 
another offence aggravated by domestic abuse may in any criminal 
proceedings cross-examine a witness who is the complainant either 

(a) in connection with that offence, or 

(b) in connection with any other offence with which that person is 
charged in the proceedings. 

 

Furthermore, Judge Marrinan notes that in paragraph 57 of the EU Victims 

Directive, hate crime victims are already grouped together with sexual violence 

and gender-based victims.  Therefore, he believes it would make sense for 

them to be offered the same special measures as those offered to other similar 

groups.  The Victims Directive can be viewed at EUR-Lex - 32012L0029 - EN - 

EUR-Lex (europa.eu) 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012L0029
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What are Special Measures? 

9.6 Special measures are a series of provisions that help vulnerable and 

intimidated witnesses give their best evidence in court and help to relieve some 

of the stresses associated with giving evidence.  Special measures apply to 

prosecution and defence witnesses and are subject to the discretion of the 

court. 

 

9.7 For a special measures application to be successful, two requirements must be 

satisfied under the Criminal Evidence (Northern Ireland) Order 1999, as follows: 

 The witness must be eligible for special measures.  

 If a witness is deemed to be eligible, then the court must be of the 

opinion that the use of special measures would be likely to improve the 

quality of the witness’s evidence. 

 

9.8 If the court is satisfied of the above, it must then decide which special measure 

or combination of measures will likely maximise the quality of the evidence. 

 

9.9 In accordance with Articles 4 and 5 of the Criminal Evidence (Northern Ireland) 

Order 1999, a vulnerable or intimidated witness will be eligible for special 

measures.  Vulnerable witnesses are defined as: 

 All child witnesses (under 18 years). 

 Any witness whose quality of evidence is likely to be diminished 

because they: 

(i) Are suffering from a mental health disorder as defined by the 

Mental Health (Northern Ireland) Order 1986; 

(ii) Have a significant impairment of intelligence and social 

functioning; or 

(iii) Have a physical disability or are suffering from a physical disorder. 

 

9.10 The fact that a witness is eligible for special measures does not mean that they 

will be automatically granted by the court.  The court has to satisfy itself that the 

special measure or combination of special measures requested is likely to 
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maximise the quality of the witness’s evidence before granting an application. 

 

9.11 Witnesses of sexual offences, or a slavery or human trafficking offence, or an 

offence involving domestic abuse are automatically eligible for consideration of 

special measures. The Protection of Stalking Bill currently being considered by 

the Assembly also includes special measures for victims of stalking. 

 

9.12 The special measures available to vulnerable and intimidated witnesses, with 

the agreement of the court, are detailed in the Criminal Evidence (Northern 

Ireland) Order 1999 and include: 

 Screens are available for vulnerable and intimidated witnesses and may 

be made available to shield the witness from the defendant; 

 Live link facilities enable the witness to give evidence during the trial 

from outside the court through a televised link to the court room.  The 

witness may be accommodated either within the court building or in a 

suitable location outside the court.  This type of special measure is 

available for vulnerable and intimidated witnesses; 

 Giving evidence in private involves the exclusion of members of the 

public and the press from court in cases involving sexual offences or 

intimidation by someone other than the accused; 

 The removal of wigs and gowns by judges and barristers is available for 

vulnerable and intimidated witnesses at the Crown Court; 

 Video recorded evidence is a measure available for vulnerable and 

intimidated witnesses.  It allows the video recorded evidence of a 

witness to be played in court as the evidence in chief; 

 Aids to communication may be permitted to enable a witness to give best 

evidence whether through a communicator or interpreter, or through a 

communication aid or technique, as long as the communication can be 

independently verified and understood by the court; and 

 A Registered Intermediary can be used to facilitate better communication 

between a witness and those asking questions of them.  A Registered 

Intermediary can be involved during an Achieving Best Evidence (ABE) 

interview or during a court hearing. 
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9.13 There may be situations in which a combination of special measures may be 

appropriate.  For example, if a witness who is to give evidence by live link 

wishes, screens can be used to shield the live link screen from the defendant 

and the public. 

 

9.14 It is important that the Prosecutor has all the available and relevant information 

to assist with the making of a special measures application. 

 

9.15 In most cases it will be the Police who provide the prosecutor with the 

information.  Sometimes, however, the information will come directly from the 

witness. 

 

 

Current Position in Northern Ireland 

9.16 Whilst special measures apply to prosecution and defence witnesses, they do 

not apply to the defendant and are subject to the discretion of the court. In 

accordance with Articles 4 and 5 of the Criminal Evidence (Northern Ireland) 

Order 1999, a vulnerable or intimidated witness will be eligible for special 

measures. This has to be carefully balanced against the Defendant’s Article 6 

rights. 

 

9.17 In current legislation, three groups of persons hold automatic eligibility to 

special measures: 

 

a. Witnesses under 18 - A witness who is under 18 on the proposed 

date of contest, is automatically eligible for special measures 

without further qualification as per Article 4(1) of the Criminal 

Evidence (Northern Ireland) Order 1999 (the ‘primary’ rule’);  

b. Complainants in Sexual Offence - In accordance with Article 5(4) 

of the Criminal Evidence (Northern Ireland) Order 1999, a witness 

who is the complainant in respect of a sexual offence is 

automatically eligible for special measures, unless the witness 

informs the court that they do not wish to be eligible; and, 
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c. Victims of trafficking – The Human Trafficking and Exploitation 

(Criminal Justice and Support for Victims) Act (NI) 2015 made 

amendments to the Criminal Evidence (Northern Ireland) Order 

1999 to include victims of human trafficking. 

 

9.18 Separately there are provisions for special measures for domestic abuse 

victims in the Domestic Abuse and Civil Proceedings Act (Northern Ireland) 

2021.  These provisions are due to come into operation in late February 2022. 

 

9.19 While their eligibility for consideration is automatic, a formal special measures 

application still needs to be made by the PPS, served on the court and 

Defendant’s representatives in advance of the oral application being made at 

court.  It will be for the Judge to determine whether special measures are 

granted. 

 

9.20 Provision for ‘vulnerable’ witnesses is also included at Article 4(2) of the 1999 

order, which allows special measures to be introduced where the court 

considers that the quality of evidence given by the witness is likely to be 

diminished by reason of the fact that he/she suffers from mental disorder within 

the meaning of the Mental Health (Northern Ireland) Order 1986, otherwise has 

a significant impairment of intelligence and social functioning, that the witness 

has a physical disability or is suffering from a physical disorder. The witness 

would have to be put on his/her proofs to evidence that the requirements at 

Article 4(2) can be made out. 

 

9.21 For any other witness who purports him/herself to be intimidated, the category 

of eligibility is not automatic. Under Article 5(1) of the Criminal Evidence 

(Northern Ireland) Order 1999, the court must be satisfied of two requirements 

for an application to be successful.  Firstly, the court must be satisfied that the 

witness is in fear or distress in connection with testifying in the proceedings.  

Secondly, the court must be satisfied that by reason of this fear or distress the 

quality of evidence given by the witness is likely to be diminished.  
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9.22 The fact that a witness is eligible for special measures (whether automatically 

or otherwise) does not mean that they will be necessarily granted by the court.  

The court has to satisfy itself that the special measure or combination of special 

measures requested is likely to maximise the quality of the witness’s evidence 

before granting an application. These applications are often contested on the 

basis that special measures would interfere with a defendant’s right to fair trial 

e.g. the quality of cross-examination would be diminished. 

 

 

Comparison with Other Jurisdictions 

England and Wales 

9.23 There are no specific special measures in place for victims of hate crime and 

none were recommended by the Law Commission in their recent review of Hate 

Crime.  However, it is in place for victims of some other offences which may 

incorporate hate crime victims.  

 

9.24 Generally, for a witness in criminal proceedings to be eligible for “special 

measures” as an “intimidated” witness, the court must be satisfied that the 

quality of the witness’s evidence is likely to be diminished due to their fear or 

distress about testifying.  Complainants in respect of modern slavery offences 

and sexual offences are automatically eligible for special measures on these 

grounds, as are witnesses in proceedings relating to certain listed offences 

involving guns or knives. 

 

9.25 The England and Wales Domestic Abuse Act 2021 provides that victims of 

domestic abuse will also be automatically eligible for special measures on the 

grounds of fear or distress. The Act defines domestic abuse, and victims will be 

automatically eligible for consideration of special measures whenever it is 

alleged the behaviour of the accused falls within that definition. 

 

9.26 However, whether any special measures are ultimately provided in a particular 

case will still depend on whether the court considers they would be likely to 
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improve the quality of the witness’s evidence (taking into account the witness’s 

wishes and the ability of parties to effectively test the evidence). 

 

9.27 They do not consider that the provisions around special measures 

compromises the accused’s ECHR or common law fair trial rights.  The 

decision as to whether any special measure should be used in a particular case 

is left to the court, which is required by the Human Rights Act 1998 to act 

compatibly with ECHR rights.  Section 19(3) of the Youth Justice and Criminal 

Evidence Act 1999 also requires the court, in determining whether to make a 

special measures direction, to consider whether the measure(s) in question 

might tend to inhibit the witness’s evidence being effectively tested by a party to 

the proceedings. 

 

9.28 The special measures available to vulnerable and intimidated witnesses, with 

the agreement of the court, include: 

 screens (available for vulnerable and intimidated witnesses): screens 

may be made available to shield the witness from the defendant; 

 live link (available for vulnerable and intimidated witnesses): a live link 

enables the witness to give evidence during the trial from outside the 

court through a visual link to the courtroom. The witness may be 

accommodated either within the court building or in a suitable location 

outside the court; 

 evidence given in private (available for some vulnerable and intimidated 

witnesses): exclusion from the court of members of the public and the 

press (except for one named person to represent the press) in cases 

involving sexual offences or intimidation by someone other than the 

accused; 

 removal of wigs and gowns by judges and barristers (available for 

vulnerable and intimidated witnesses at the Crown Court); 

 a visual recorded interview with a vulnerable or intimidated witness 

before the trial may be admitted by the court as the witness's evidence-in-

chief, for adult complainants in sexual offence trials in the Crown Court;  
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 pre-trial visual recorded cross-examination or re-examination a visual 

recorded examination of the witness recorded at an earlier point in the 

process than the trial may be admitted by the court as the witness’s 

cross-examination and re-examination evidence in the Crown Court. This 

can only be applied for where there has been a Section 27 direction for a 

visual recorded interview to be admitted as evidence and when a victim 

or a witness meets the vulnerable criteria. A visual recorded examination 

will be automatically admissible, upon application, unless this would not 

be in the interests of justice or would not maximise the quality of the 

complainant’s evidence; 

 examination of the witness through an intermediary (only available for 

vulnerable witnesses): an intermediary may be appointed by the court to 

assist the witness to give their evidence at court. They can also provide 

communication assistance in the investigation stage - approval for 

admission of evidence so taken is then sought retrospectively. The 

intermediary is allowed to explain questions or answers so far as is 

necessary to enable them to be understood by the witness or the 

questioner but without changing the substance of the evidence; 

 aids to communication may be permitted to enable a witness to give best 

evidence whether through a communicator or interpreter, or through a 

communication aid or technique, provided that the communication can be 

independently verified and understood by the court. 

 

Scotland 

9.29 Again, there are no specific special provisions for victims of hate crime.  

However, witnesses who are deemed 'vulnerable' in accordance with the 

Vulnerable Witnesses (Scotland) Act 2004, such as children under 18 or 

vulnerable adults, may be entitled to special measures when they give 

evidence in court.  This may incorporate hate crime victims as the criteria to 

identify vulnerable witnesses can include: 

 the social and cultural background and ethnic origins of the person; 

 the person’s sexual orientation; 

 any religious beliefs or political opinions of the person; and 
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any physical disability or other physical impairment which the person has, 

as appear to the court to be relevant) can be considered for special 

measures. 

 

9.30 There are two types of special measures – standard measures that are applied 

automatically to vulnerable witnesses and additional measures that the witness 

will need to request. 

 

9.31 A ‘deemed vulnerable witness’ is a victim of one of the following: 

 A sexual offence; 

 Human trafficking; 

 Domestic abuse; and  

 Stalking 

 

9.32 The standard special measures that a deemed vulnerable witness has 

automatic access to are: 

 Remote web link, whereby the witness can give live evidence at a 

secure location outside the courtroom; 

 Screen that obscures the witness from the perpetrator; and 

 A supporter to sit by the witness while they give their evidence. 

 

9.33 Other special measures, such as a closed court, are available on application 

only where: 

 There is significant risk that the quality of the evidence will be 

diminished due to a mental disorder, or fear or distress in connection 

with giving evidence;  

 There is a significant risk of harm associated with the person giving 

evidence. 
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Republic of Ireland 

9.34 There is no statutory provision for Hate Crime.  During the prosecution of any 

offence, a hate motivation can be taken into account by the Judge in 

sentencing.  Work is currently progressing on a new Hate Crime Bill which will 

make statutory provision for hate crimes, but this process is not complete yet. 

 

9.35 In relation to special measures, a victim of a hate crime will be assessed under 

Section 15 of the Victims Act 2017.  If, following the assessment, with all factors 

outlined in Section 15 considered, the Garda Síochána or the Ombudsman 

Commission carrying out the assessment, as the case may be, deems that due 

to the victim’s particular vulnerability to secondary and repeat victimisation, 

intimidation and retaliation that special measures would be beneficial, they will 

be provided if possible. 

 

9.36 In carrying out the assessment they will take into account: 

(i) the type and nature of the alleged offence; 

(ii) the circumstances of the commission of the alleged offence; 

(iii) whether the victim has suffered considerable harm due to the 

severity of the alleged offence; 

(iv) the personal characteristics of the victim, including his or her age, 

gender, gender identity or expression, ethnicity, race, religion, 

sexual orientation, health, disability, communications difficulties, 

relationship to, or dependence on, the alleged offender and any 

previous experience of crime; 

(v) whether the alleged offence appears to have been committed with a 

bias or discriminatory motive, which may be related to the personal 

characteristics of the victim, including such characteristics as are 

referred to in (iv) above; and 

(vi) the particular vulnerability of victims of terrorism, organised crime, 

human trafficking, gender-based violence, violence in a close 

relationship, sexual violence or exploitation and victims with 

disabilities. 
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Issues to be considered  

Arguments for Special Measures 

9.37 Special measures could provide an important element in the support to victims 

of hate crime.  Victim support is crucial, otherwise a victim will drop out of the 

court process.  Special measures, and the degree of comfortability that they 

provide, are therefore huge for victims. 

 

9.38 The use of special measures for hate crime victims would mirror the special 

measure provisions provided within the Domestic Abuse legislation.  Once in 

place this will give victims of Domestic Abuse another layer of protection and 

further empower them. 

 

9.39 As hate crime victims are already grouped together in the EU Victims Directive 

with sexual violence and gender based violence victims it might make sense for 

them to be offered the same special measures afforded to other similar groups. 

 

Arguments against Special Measures 

9.40 Hate Crime is not uncommon.  There is the possibility that the automatic right to 

special measures might be abused.  

 

9.41 The current system is arguably already fit for purpose in that an application can 

still be made by the PPS to explain that a victim of hate crime is in 

fear/intimidated and requires special measures. This would be assessed on its 

merits by the Judge who will have to carefully strike the correct balance 

between the rights of Defendants and those who have been the victim of hate 

crime.  

 

9.42 Given that many cases are likely to have an alleged hate crime element to them 

(i.e. if the criteria is widened there will be an increased amount of cases where 

hate crime is alleged) it may be disproportionate for an automatic entitlement 

for special measures to be provided and that there is scope for this to be 

abused.  
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9.43 This recommendation, if adopted into legislation, may infringe upon a 

defendant’s Article 6 right to a fair trial. That said, in England and Wales they 

do not consider that making domestic abuse victims automatically eligible for 

special measures compromises the accused’s ECHR or common law fair trial 

rights. The decision as to whether any special measure should be used in a 

particular case is left to the court, which is required by the Human Rights Act 

1998 to act compatibly with ECHR rights. Section 19(3) of the Youth Justice 

and Criminal Evidence Act 1999 also requires the court, in determining whether 

to make a special measures direction, to consider whether the measure(s) in 

question might tend to inhibit the witness’s evidence being effectively tested by 

a party to the proceedings. 

 

9.44 Special measures are currently used within courts on a daily basis in relation to 

victims of sexual offences, and vulnerable witnesses.  It is difficult to assess the 

impact on resources if special measures are introduced. The processes 

brought in by the Domestic Abuse Act will not come into effect until later this 

year so it is too early to see what kind of impact that may have on the system. 

However, it is possible that expanding the use of special measures and 

allowing a greater number of victims to avail of them could cause delays to 

proceedings. There is a finite number of rooms within courts and remote 

evidence centres. More facilities may be needed to avoid delays.   

 

9.45 The use of this provision would be different in criminal and family proceedings. 

The threshold for legal aid within criminal cases is a lot lower, meaning nearly 

everyone has access to legal aid. This means you would rarely see anyone 

representing themselves within court, implying the provision of cross-

examination may not be used often within hate crime related cases. 

 

Arguments for person charged with any aggravated or stirring up offence not 

being allowed to cross-examine a witness who is the complainant 

9.46 It can be traumatic to be cross-examined by a person charged with an offence 

(especially when one considers the circumstances surrounding hate crime).  It 

is imperative to protect victims from re-traumatisation so this provision would 
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provide valid protection to help stop victims from becoming re-victimised.  In his 

fundamental review of Family Justice in Northern Ireland published in 2017, 

Lord Justice Gillen specifically considered the issue of protection of witnesses 

from cross-examination by personal litigants.  He noted that this was a problem 

raised by stakeholder groups, and particularly by the judiciary. 

 

Arguments against person charged with any aggravated or stirring up offence 

not being allowed to cross-examine a witness who is the complainant 

9.47 The arguments, as set out for Special Measures, would apply to cross-

examination. 

 

Proposal and Questions  

9.48 In the Departmental Response this recommendation was accepted.  Following 

analysis of current legislative provisions on special measures for victims, 

discussions with key stakeholder organisations on the impact of the operability 

of the recommendation, and noting Judge Marrinan did not consult on this 

matter, the Minister of Justice is proposing that the Department of Justice 

should consult and consider all of the consultation responses on this 

matter.   

Please read the information provided above before answering the following 

questions. 

 

Special Measures 

Question 16 

The criminal justice system currently provides the opportunity for victims of hate 

crime to apply for special measures in that an application can currently be made 

by PPS to explain that a victim of hate crime is in fear/intimidated and requires 

special measures.  Do you agree/disagree that these current provisions are 

sufficient for hate crime victims? 

 

Agree   Disagree   

Comments 
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-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------- 

 

Question 17 

Do you agree/disagree that hate crime victims in criminal proceedings, involving 

the proposed aggravated offences or stirring up offences, should automatically be 

eligible for consideration of special measures when giving evidence? 

 

Agree  Disagree  

Comments 

 

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------ 

 

Cross-examination 

Question 18 

Do you agree/disagree that victims in hate crime criminal proceedings, involving 

the proposed aggravated offences or stirring up offences, would benefit from 

protection from cross examination where the alleged perpetrators choose to 

exercise a right to cross examine their victims in person?   

 

Agree  Disagree   

Comments 

 

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------
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------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------ 

 

Question 19 

Do you agree/disagree that automatic eligibility to protection from cross 

examination by the alleged perpetrator would support reporting of hate crime by 

victims? 

Agree  Disagree   

Comments 

 

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------ 

 

Question 20 

Do you agree/disagree that there is a potential detriment for abuse of the criminal 

justice system if the defendant is unable to cross examine the hate crime victim? 

 

Agree  Disagree       

Comments 

 

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------ 
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Call for Views 

 

10     Exploring Misogyny/Transmisogyny in Hate Crime Law 

 

Background 

10.1 Gender-based violence which impacts on the lives of women and girls is an 

issue which the Executive is committed to preventing.  There are a number of 

discussions ongoing across Government to help identify the experiences and 

impact this has at both an individual level and on wider society and how best 

to tackle this through a framework of strategies in relation to Gender Equality, 

Domestic and Sexual Abuse and tackling Violence against Women and Girls.   

 

10.2 In his Review of Hate Crime Legislation, Judge Marrinan notes that 

sex/gender/variations in sex characteristics is currently not protected by hate 

crime law in Northern Ireland and his consultation sought views on whether 

this should be included.  His final Report acknowledges the general lack of 

consensus internationally as to which characteristics should be protected 

under hate crime law, including gender.  In considering the merits of adding 

gender as a protected group, noting the argument for the focus to be on 

women and the misogynistic nature of some incidents, he made three 

recommendations: 

 All current protected characteristics in Northern Ireland - race, 

religion, disability and sexual orientation - should continue to receive 

protection under the proposed model set out in Recommendation 2 

above, together with the new recommended protected characteristics 

of age, sex/gender and variations in sex characteristics.  For the 

avoidance of doubt, the protected characteristic of sex/gender 

includes transgender identity.  The protected characteristics will be 

protected for all purposes including any amended public order 

provisions [Recommendation 9]; 

 Provision should be made for any future legislation to be framed in 

such a way so as to allow any other protected characteristic to be 
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added to the list of protected characteristics referred to in 

Recommendation 9 above by statutory instrument if sufficient 

evidence emerges to show such a group or groups are victims of 

hate crime or hate speech.  The reasoning behind this 

recommendation is to allow suitable protection to be provided in the 

changing circumstances of the time [Recommendation 10]; and 

 Any new legislation should provide appropriate recognition of the 

importance of intersectionality and be reflected in the drafting of 

the statutory aggravations to existing offences referred to in 

Recommendation 2 above [Recommendation 11]. 

 

10.3 The issue of whether or not sex/gender/variations in sex characteristics should 

be included as protected characteristics in hate crime law, will be included in 

phase two of the public consultation on hate crime legislation due to issue later 

this year.  However, the Department of Justice is aware that, at this time, a 

number of consultations have issued [Call for Views: Domestic and Sexual 

Abuse Strategy and the new Equally Safe Strategy - a Strategy to tackle 

Violence Against Women and Girls] or will issue to provide the public and 

interested parties the opportunity to raise their concerns and provide their 

views on the solutions in relation to tackling gender issues and violence 

against women and girls.  To assist and inform these discussions, the 

Department of Justice is therefore using this public consultation on Hate Crime 

Legislation to initially Call for Views on the merits of including misogyny within 

hate crime laws as an alternative to including sex/gender (neutral) as a 

protected group.   For the purpose of this Call for Views, misogyny will also 

include transmisogyny. 

 

10.4 These views will be used to help inform the wider considerations in tackling 

violence against women and girls and improving the criminal justice system 

response in relation to addressing behaviours and attitudes that lead to 

‘gendered crime’ both physically and online.  As the work on addressing hate 

crime (and tackling violence against women and girls) progress, there will be 

further opportunity to hear from you on this and the inclusion of 

https://www.justice-ni.gov.uk/sites/default/files/consultations/justice/call-for-views-strategies-070122_0.pdf
https://www.justice-ni.gov.uk/sites/default/files/consultations/justice/call-for-views-strategies-070122_0.pdf
https://www.justice-ni.gov.uk/sites/default/files/consultations/justice/call-for-views-strategies-070122_0.pdf
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sex/gender/variations in sex characteristics in hate crime law. 

 

Findings of Judge Marrinan’s Consultation 

10.5 An overview of Judge Marrinan’s recommendations on sex/gender/variation of 

sex characteristics is provided to assist consideration of misogyny as an 

alternative to including sex/gender (neutral) as a protected group.  Sex/gender 

is currently not protected by hate crime law in Northern Ireland although the 

PSNI have been monitoring transgender hate crime since 2011.   

 

10.6 In the initial Departmental Response to Judge Marrinan’s recommendations, 

the Department accepted those recommendations relating to current protected 

characteristics in Northern Ireland - race, religion, disability and sexual 

orientation - continuing to receive protection under the proposed sentencing 

model; future proofing legislation to allow other protected characteristics to be 

added; and recognition of intersectionality.  In relation to the inclusion of 

sex/gender, the Response noted the need for further 

consideration/consultation, with the exception of transgender which has been 

accepted for inclusion as a protected group.   

 

10.7 The Terms of Reference for the independent review of hate crime legislation 

included ‘Whether new categories of hate crime should be created for 

characteristics such as gender and any other characteristics (which are not 

currently covered)’.  In his findings, Judge Marrinan notes the complexity of 

including sex/gender/variations in sex characteristics as he has 

recommended; wider international debates ongoing, including on the 

misogynistic nature of some incidents; and that there is not yet a settled public 

opinion or clear consensus.  He also notes that including gender would 

provide protection to all genders whilst acknowledging the vast majority of 

cases raise the question of affording criminal law protection to females, 

including the disproportionate targeting of women on social media platforms 

because of prejudice towards their sex or gender.   

 

 



 
 

 
Page 85 of 118 

 

10.8 In response to the consultation (Q.11), organisations were split in their views 

to the inclusion of gender/gender identity as a hate crime protected 

characteristic with 55% of organisations ‘for’ and 45% ‘against’.  In contrast, 

92% of individuals were opposed.  77% of respondents to the online survey 

agreed gender should be included.   

 

10.9 Those organisations in favour (mainly representing the ethnic minority, 

LGBTQI+, women, equality, human rights sectors) argue, for example, it is 

needed to respond to criminal harassment and abuse of women frequently 

motivated based on gender, including to tackle misogyny and transphobia; that 

inclusion would ensure consistency with equality legislation/approach; it would 

communicate an important message of intolerance; and that this would 

decrease focus on ‘sexual’ motivations of offenders and put more focus on 

‘gendered prejudices’.  Not everyone who was supportive of gender agreed 

that gender identity should be included (Judge Marrinan acknowledged the 

quantitative results should be read with caution due to the way the question 

was asked as it did not give respondents the opportunity to select gender and 

gender identify options separately).  Those endorsing the inclusion of gender 

identity noted this would protect minority/vulnerable groups and tackle 

transphobia.  Others had differing views on whether gender should cover both 

men and women.   

 

10.10 Those against gender/gender identity as a protected characteristic made a 

number of arguments (mainly representing the faith sector and individual 

respondents).  These included the threat to freedom of speech and religious 

expression which could criminalise expression of religious beliefs/opinions; 

and inclusion would swamp other hate crime offences so it is better addressed 

under criminal laws already developed.  As gender is neutral, it was also 

argued this would include everyone, thereby diluting the original function of 

hate crime legislation to protect vulnerable/minority groups.   
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10.11 The issue of misogyny was raised in the context of gender as a protected 

category with various views on the difference between sexism and misogyny.  

Some respondents advocated for misogyny to be specifically named in hate 

crime law or for incorporation of the term in to the definition of gender, if 

included as a protected group, in order to: 

 recognise and reinforce its seriousness and root of violence against 

women and girls; 

 address concerns that hate crime legislation would no longer be targeted 

at marginalised/vulnerable groups; 

 ensure trans women are able to report misogynistic hate crime; 

 allow for recognition of the perpetrator’s motivations and for these crimes 

to show up on background checks which will help protect potential 

victims; 

 allow accurate recording of crimes motivated by hatred of women and 

improve availability of data that will assist identification of action needed; 

 capture the intersectional nature of hate crimes and help assess harm 

caused to the victims; and 

 address the ‘normalisation’ of misogynistic hate crime and encourage 

reporting. 

 

10.12 Other respondents, opposing misogyny (and gender) to be included in hate   

crime law did so on the basis: 

 that much of the discussion has been impacted by a perspective that 

promotes the belief that all violence against women is rooted in 

misogyny which is unhelpful;  

 that if accepting the ‘gendered nature’ of much, or possibly all, 

violence experienced by women, that this is already captured in the 

offence and penalty of that offence, and criminal record of the 

perpetrator, and therefore the additional aggravation of a hate crime is 

not needed – double counting of the penalty; 

 a standalone offence of misogynistic harassment would signal a shift 

away from the concept of equality; and 
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 evidence of misogyny as an offence would be needed to meet the 

threshold of criminal law and this will be hard to prove. 

 

10.13 In response to recent violence against women and girls, conversations are 

ongoing across the UK and beyond on the merits of legislative powers, 

including a stand-alone offence involving misogynistic harassment, and need 

to address wider societal attitudes and behaviours, societal discourse and 

gender inequality.  Judge Marrinan noted the merit of examining a stand-alone 

offence but felt this would delay action and lead to possible disagreement.  As 

gender will be included in phase two of the public consultation on hate crime 

legislation due to issue later this year, and given related consultations in 

relation to tackling gender issues and violence against women and girls, the 

Department of Justice is therefore taking this opportunity to seek your views 

on including misogyny within hate crime laws as an alternative to including 

sex/gender (neutral) as a protected group. 

 

 

Comparison with Other Jurisdictions 

10.14 At present, no UK jurisdiction or the Republic of Ireland includes gender as a 

protected group in hate crime law, although there are examples of provisions 

for sex or gender/gender identity hatred/prejudice offences elsewhere e.g. 

Canada, some USA states and some EU member states regarding gender 

identity.  

 

Scotland 

10.15 Scotland recently debated this issue as part of Lord Bracadale’s review of hate 

crime legislation and recent Hate Crime and Public Order (Scotland) Act 2021.  

Whilst Lord Bracadale recommended the inclusion of gender because of 

increased prevalence of online abuse targeted at women and increased 

cultural intolerance of sexual harassment, the Scottish Government rejected 

this, disagreeing with the evidential basis.  Gender was not included in the Act.  

Reasons cited by the Scottish Government to exclude this from their Bill were 

opposition from some women’s organisations to the approach recommended 

https://www.legislation.gov.uk/asp/2021/14/introduction/2021-04-24
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by Lord Bracadale and a number of groups representing women’s rights 

calling for a new offence of misogynistic harassment to be created instead.  

Article 12 of the Scottish Act gives Scottish Ministers the power to add the 

characteristic of sex to the list of characteristics at a later date.   

 

10.16 Some of the reasons that were raised during consideration of the Scottish Bill, 

in support to gender or sex being included in hate crime law, were as follows:  

 better than nothing’ approach / symbolic - women need to be protected 

and that can be done by adding the category of sex, even if not the 

perfect solution; 

 the Working Group on Misogyny will take some time - default position 

should be for sex to be included; 

 exclusion of sex, together with the inclusion of transgender, created a 

hierarchy; 

 intersectionality and the need to protect people’s rights when there are 

conflicts between those of different groups e.g. interplay between 

misogyny and Islamophobia where women are the victims of particular 

violent instances of hate crime against Muslims.  

 

10.17 Some of the reasons that were raised during consideration of the Scottish Bill, 

objecting to gender or sex being included in hate law, were as follows: 

 by using a gender-based aggravation to increase a defendant’s 

sentence, there is a risk of “double counting” insofar as the defendant’s 

culpability is concerned; 

 too prescriptive – there is a risk that the victim’s gender would be 

considered incidental in situations of domestic abuse and it could be 

argued that on a micro level, the perpetrator has chosen to exploit power 

dynamics within their specific relationship and abuse their partner, who 

may happen to be a woman, but that this does not necessarily reflect the 

perpetrator’s attitudes about, or behaviour towards, women in general; 

 many of the issues surrounding misogyny are closely linked to sexual 

offences and domestic abuse. This raised questions as to whether these 

crimes and criminal contexts should be excluded from gender-based 
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aggravation, if sex or gender is to be recognised as a hate crime 

category i.e. hate crime should not be used as an aggravation in cases 

of sexual assault and violence.  Concern was raised that a sex 

aggravator could be used by perpetrators of domestic and sexual abuse 

to further cause challenge and difficulty for these victims.  Due 

consideration would have to be given to which offences are appropriate 

for this to apply to and which are, perhaps, not.  

 Where would the line be drawn? E.g. the difference between the act of a 

man wolf-whistling or catcalling at a passing woman compared with a 

woman being drugged, raped and murdered.  There are varying degrees 

of misogyny with consideration to be given to making more low-level 

misogynistic acts criminal. 

 Evidence – evidence from around the world showed that hate crime is 

poorly understood in the context of women and rushing to legislate runs 

the risk of entrenching that misunderstanding further in criminal justice 

bodies and public understanding. 

 

10.18 As an alternative to sex/gender as a hate crime characteristic, the issue of a 

potential separate new offence of misogynistic harassment being created was 

raised.  Lord Bracadale was not in favour of this idea on the basis there was 

no gap in the law that required to be filled by an offence of misogynistic 

harassment, because threatening or abusive behaviour under the 

Communications Act 2003 could have a statutory aggravation attached to 

them.   He felt it was not necessary to add a new offence as that would cause 

confusion.  He also noted it was extremely difficult to pin down a precise 

definition of misogyny laws and found that different groups had different 

understandings of what the term meant.    

 

10.19 The Scottish Government therefore committed to setting up an independent 

working group to fully understand women’s experiences of misogynistic 

harassment and look at the legal context and potential gaps in the existing law 

that could be addressed by a criminal offence to tackle such behaviour.  As a 

result, Scotland will wait for the Working Group on Misogyny and Criminal 

https://www.gov.scot/groups/misogyny-and-criminal-justice-in-scotland-working-group/
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Justice to report before it considers legislating to add sex as a hate crime 

characteristic.  The Working Group is due to publish its findings and 

recommendations in February 2022.  The timing of this report, in addition to 

responses from this Call for Views, will also assist Northern Ireland’s 

consideration of the merits of including misogyny within hate crime laws as an 

alternative to including sex/gender (neutral) as a protected group. 

 

England and Wales 

10.20 The Law Commission has recently published its Final Report on Hate Crime 

Laws in England and Wales following a consultation in September 2020.  In 

the initial consultation document, it provisionally proposed the addition of the 

protected characteristic of sex or gender to hate crime laws and asked 

consultees for views on a number of related issues including on whether hate 

crime laws were suitable for offences associated with violence against women 

and girls.  In making this proposal, the paper recognised that crimes 

connected with sex or gender characteristics raise unique and problematic 

issues including:  

 sexual offences are already difficult to prosecute and adding an extra 

layer of proof and complexity could worsen this.  It was noted that it was 

not necessarily helpful to distinguish between sexual offences which had 

a proven additional element of “misogyny”, and those which did not as 

this could create hierarchies of victims of these offences; and  

 whether hate crime is a useful way to describe or categorise domestic 

and sexual abuse, which tends to be characterised by coercion and 

control in the context of an intimate relationship. As for sexual offences, 

the Law Commission noted that it might be unhelpful for the law to 

distinguish between domestic abuse with a proven additional element of 

sex or gender-based hostility, and instances where this particular aspect 

could not be proven.  

 

10.21 In response to the Law Commission’s consultation many personal consultation 

responses indicated fundamental opposition to the inclusion of sex or gender 

in hate crime laws.   Of those who were more supportive in principle of the 

https://www.gov.scot/groups/misogyny-and-criminal-justice-in-scotland-working-group/
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2021/12/Hate-crime-report-accessible.pdf
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addition of this category to hate crime laws, it was noted certain violence 

against women and girls’ offences were not suitable for inclusion within a 

broader hate crime framework, and that this framework was unsuitable in 

dealing with these complexities of offending and responding to the needs of 

survivors.   

 

10.22 The Law Commission has considered three options in coming to its conclusion 

on the best way forward:  

 Option 1: full recognition of sex or gender in aggravated offences and 

enhanced sentencing on the same basis as other recognised 

characteristics [similar to Judge Marrinan]. 

 

The Law Commission has not considered this to be viable as it does 

note address the concerns identified about the harmful consequences of 

applying hate crime laws in relation to sexual offences and domestic 

abuse. 

 

 Option 2: partial recognition of sex or gender in aggravated offences and 

enhanced sentencing, with various different possible exclusions to reflect 

the problematic interaction of hate crime laws in the context of violence 

against women and girls’ offences.  

 

The Law Commission has not considered this to be viable on the basis it 

requires unsatisfactory compromises such as introducing new 

hierarchies in the law, by treating sex or gender differently to other 

protected characteristics; the exceptions they entail would increase the 

complexity of the law in this area, and thereby make its application by 

law enforcement agencies less certain; and by excluding two of the 

criminal contexts that are most harmful to women (sexual offences and 

domestic abuse) – albeit for sound policy reasons – they would render 

the remaining laws somewhat tokenistic.  
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 Option 3: no recognition of sex or gender for the purposes of aggravated 

offences and enhanced sentencing (reflecting the status quo).  

 

10.23 Having explored the potential to exclude certain violence against women and 

girls’ contexts, in including sex/gender in hate crime laws, the Law 

Commission notes the challenges this would bring in trying to adapt the hate 

crime framework to a context that it struggles to fit.  They concluded it would 

be preferable for the law and law enforcement agencies to focus on specific 

reforms that squarely address the failings in the current criminal justice 

response to violence against women and girls’ and have recommended that 

the characteristic of “sex or gender” not be added for the purposes of 

aggravated offences and enhanced sentencing. 

 

10.24 As an alternative, the Law Commission has considered that more targeted 

options outside of the hate crime framework should be considered to address 

some of the specific concerns that have driven calls for misogyny to be 

included within hate crime laws.  This is on the basis that adding sex or gender 

to hate crime laws is unlikely to capture much public sexual harassment; 

unwanted sexual advances, for instance, may not reach the threshold for 

prosecution; and, if they did, would unlikely meet the legal test of hostility 

under hate crime laws.    

 

10.25 One proposed targeted option is a possible offence of public sexual 

harassment which would be crafted to capture the degrading and sexualised 

nature of the behaviour that occurs both online and offline.  The Law 

Commission has recommended that the UK Government undertake a review 

of the need for a specific offence of public sexual harassment, and what form 

any such offence should take.   

 

10.26 The Law Commission does not reject the extension of sex and gender to laws 

in relation to stirring up hatred.  In response to the growing threat of “incel” 

(involuntarily celibate) ideology, and its potential to lead to serious criminal 

offending, it recommends the creation of an offence of stirring up hatred on the 
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basis of sex or gender to address extreme misogynistic content. 

 

 

Issues to be considered 

10.27 In considering the above information, respondents will wish to consider any 

gaps in legislation which require addressed.  Consideration should be given to 

whether misogyny, rather than the protected characteristic of gender (to be 

considered in phase two of the public consultation), should be added to hate 

crime law.  Whilst evidence of these crimes shows the disproportionate 

experience of females, the experience of male victims is also recognised.  

Consideration will also need to be given on the issue of neutrality and fairness 

to all, which ‘gender’ would provide or could be elaborated upon/or defined as 

an act of misogyny or misandry to ensure equality in providing protection and 

securing justice for all victims, males as well as females.   

 

10.28 To assist and inform wider conversations on violence against women and girls 

and the merits of misogyny within hate crime law, the Minister of Justice is 

proposing three options on the way forward.  Options ii and iii, relating to 

misogyny, are being explored in this ‘call for views’ in the Hate Crime 

consultation to allow these to be considered as an alternative to including 

sex/gender (neutral) as a protected group:   

 

i. Gender as a protected characteristic as recommended by Judge Marrinan 

(recommendation 9) – this issue will be explored in phase two of the Hate Crime 

public consultation and, if agreed, could be dealt with via a future Hate Crime 

Bill.  This option is based on legislative provision which is gender neutral even 

though Judge Marrinan’s report focused on women.  Based on the new model of 

statutory aggravators, as recommended by Judge Marrinan and covered in 

Chapter 6 of this consultation document, this would result in gender being 

treated in the same way as other protected groups i.e. it is not a new offence but 

relies on a current basic offence motivated by ‘hate’.  If the hate element is 

proven within the legal threshold, this would lead to an increased sentence up to 
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the maximum sentencing threshold for the basic offence.  Where the hate 

element was not proven, the basic offence would still apply;  

 

ii. Misogyny (and transmisogyny) as a statutory aggravating factor – this option is 

on the basis that misogyny cannot be a protected group as it is an 

‘attitude/behaviour etc’ and not a group of people who are vulnerable or 

marginalised (such as gender).  It offers visibility of negative attitudes and 

behaviours towards females and provides a declaration on the illegality and 

seriousness of this behaviour without creating a new offence.  It would result in 

a basic offence being aggravated by misogyny – action/hatred focused on 

females, leading to an increased sentence up to the maximum sentencing 

threshold for the basic offence if evidence of the aggravator was proven.  If 

agreed, and under the new hate crime sentencing model, the basic offence 

would still apply if the aggravator was not proven.  It this option of an aggravator 

were under used, it could undermine confidence in the criminal justice system.  

If agreed, this option could be dealt with via a future Hate Crime Bill; 

 

iii. Misogyny as a stand-alone crime/specific offence – the Law Commission’s 

preferred option is to address violence against women and girls’ issues outside 

of the hate crime framework.   This option would see misogyny as a separate 

offence where evidence of the actual offence would be needed i.e. conduct 

amounting to hostility due to victim belonging to a group of women.  A penalty 

for the offence will need to be established.  Appeal provisions would apply.  If 

agreed, this option would fall outside the scope of a future Hate Crime Bill.   

 

 

Proposal and Questions 

10.29 The questions below relate to future consideration of Hate Crime legislation.  

Given the variation in views and complexity of the issues on tackling violence 

against women and girls, and the proposal of including misogyny within hate 

crime laws as an alternative to including sex/gender (neutral) as a protected 

group, the Department of Justice is calling for views to assist and inform future 

discussions on this issue and related consultations/call for views on wider 
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gender equality, Domestic and Sexual Abuse and tackling Violence against 

Women and Girls. Please read the information provided above before 

answering the following questions. 

 

Question 21 

Of the options outlined as proposals for addressing violence against 

women and girls, which is your preferred option, if any (please tick one): 

 Sex/Gender as a protected characteristic            

 Misogyny (and transmisogyny) as a statutory aggravating factor        

 Misogyny (and transmisogyny) as a stand-alone crime/specific offence   

 No recognition of sex/gender for the purposes of aggravated  

offences and enhanced sentencing            

 Other                 

 

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 

 

Question 22 
 
Many of the issues surrounding misogyny are closely linked to sexual offences 

and domestic abuse.  If misogyny is considered for inclusion as a hate crime 

statutory aggravator, do you agree/disagree that domestic abuse and sexual 

offences be excluded? 

 

Agree   Disagree   

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------
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----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------- 

 

Question 23 

Whilst evidence demonstrates the disproportionate experience of females, if 

misogyny is considered for inclusion in hate crime law, to ensure fairness in 

legislation, do you agree/disagree an act of misandry should also be considered 

to recognise the experience of male victims?  

 
Agree   Disagree   

Comments 

 

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------- 
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11     Next Steps in the Process  

 
11.1 Consultation is an essential part of the policy-making process.  It gives us the 

opportunity to consider your opinion and expertise on a proposed area of 

work. You can find all Department of Justice consultations at 

https://www.justice-ni.gov.uk/consultations 

 

11.2 Responses will be analysed and used as part of the decision making process, 

along with a range of other available information and evidence.  The 

Department will publish a summary of responses to the Consultation and Call 

for Views on the Departmental website in due course.  All information will be 

handled in accordance with General Data Protection Regulations (GDPR). 

 

 

 

 

  

https://www.justice-ni.gov.uk/consultations
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Annex A    

Freedom of Information Act 2000 – Confidentiality of Consultations  

 
The Department intends to publish a summary of responses following completion of the 

consultation process.  

 

Your response, and all other responses to the consultation, may also be disclosed on 

request.  The Department can only refuse to disclose information in exceptional 

circumstances.  Before you submit your response, please read the paragraphs below on 

the confidentiality of consultations and they will give you guidance on the legal position 

about any information given by you in response to this public consultation.  

 

Subject to certain limited provisos, the Freedom of Information Act gives members of the 

public a right of access to any information held by a public authority, in this case, the 

Department. This right of access to information includes information provided in response 

to a consultation.  

 

The Department cannot automatically consider as confidential information supplied to it in 

response to a consultation. However, it does have the responsibility to decide whether any 

information provided by you in response to this consultation, including information about 

your identity should be made public or be treated as confidential.  

 

This means that information provided by you in response to the consultation is unlikely to 

be treated as confidential, except in very particular circumstances. The Lord Chancellor’s 

Code of Practice on the Freedom of Information Act provides that:  

 the Department should only accept information from third parties “in 

confidence” if it is necessary to obtain that information in connection with the 

exercise of any of the Department’s functions and it would not otherwise be 

provided;  

 the Department should not agree to hold information received from third 

parties “in confidence” which is not confidential in nature;  

 acceptance by the Department of confidentiality provisions must be for good 

reasons, capable of being justified to the Information Commissioner.  
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Further information about confidentiality of responses is available by contacting the 

Information Commissioner’s Office or at Information Commissioner Website Home | ICO   

https://ico.org.uk/
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Annex B    

Privacy Notice  

 
Data Controller Name: Department of Justice (DoJ)  

 
Address:  

Department of Justice,  
Castle Buildings,  

Stormont Estate,  
Belfast,  
BT4 3SG  

Telephone: 02890 378617  
 

Email: FOI@justice-ni.gov.uk  
 

Data Protection Officer Name: DoJ Data Protection Officer  
 

Telephone: 02890 378617  
 
Email: DataProtectionOfficer@justice-ni.gov.uk  

 
Why are you processing my personal information?  

 

 DoJ is seeking comments from interested parties as part of its public 
consultation and call for views on the policy proposals for improving the 

effectiveness of hate crime legislation in Northern Ireland.  DoJ is not 
seeking personal data as part of the consultation/call for views but is likely to 

receive names and addresses/e-mail addresses as part of a consultee’s 
response.  

 Consultation is a requisite part of the development of public policy and 
strategy.  

 
ONLY if you are relying on consent to process personal data.  

 
DoJ is not relying on consent for processing the data supplied by the applicant.  DoJ is 

required to seek consultation responses as part of policy development.  
 

What categories of personal data are you processing?  

 Responses to the consultation will include names and addresses and/or  
e-mail addresses.  

 

 Where do you get my personal data from?  
The personal data will originate from the person responding to the 
consultation.  

 

 Do you share my personal data with anyone else?  
We will not share your personal data with other organisations.  

 

 Do you transfer my personal data to other countries?  
No.  

mailto:FOI@justice-ni.gov.uk
mailto:DataProtectionOfficer@justice-ni.gov.uk
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How long do you keep my personal data?  

 We will retain your data in line with 5.7 of Schedule 5 of the DoJ Retention 
and Disposal Schedule.  

 
(If you use automated decision making or profiling) How do you use my personal 

data to make decisions about me?  

 DoJ will not use automated processing for responses to this consultation.  

 
What rights do I have?  

 You have the right to obtain confirmation that your data is being processed, 
and access to your personal data  

 You are entitled to have personal data rectified if it is inaccurate or 
incomplete  

 You have a right to have personal data erased and to prevent processing, in 
specific circumstances  

 You have the right to ‘block’ or suppress processing of personal data, in 
specific circumstances  

 You have the right to data portability, in specific circumstances  

 You have the right to object to the processing, in specific circumstances  

 You have rights in relation to automated decision making and profiling  
 

How do I complain if I am not happy?  
Complaints should be submitted to:  
 

Freedom of Information Unit  
Department of Justice  

Castle Buildings  
Stormont Estate  

BELFAST  
BT4 3SG  

 
Telephone: 02890 378617  
 

Email: FOI@justice-ni.gov.uk  
 

If you are unhappy with any aspect of this privacy notice, or how your personal information 
is being processed, please contact the Departmental Data Protection Officer at: 

DataProtectionOfficer@justice-ni.gov.uk  
 

If you are still not happy, you have the right to lodge a complaint with the Information 
Commissioner’s Office (ICO):  

Information Commissioner’s Office  
Wycliffe House  
Water Lane  

Wilmslow  
Cheshire  

SK9 5AF  
 

Tel: 0303 123 1113  
Email: casework@ico.org.uk  

Website for the Information Commissioner’s Office Home | ICO  

mailto:FOI@justice-ni.gov.uk
mailto:DataProtectionOfficer@justice-ni.gov.uk
mailto:casework@ico.org.uk
https://ico.org.uk/
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Annex C     

Support for Victims of Hate Crime  

 

Hate Crime Advocacy Service 

Hate Crime Advocacy Workers are specialists within independent community 

organisations who can assist victims of hate crime to access services, provide support 

and guidance, and be the voice of the victim. Their role is to facilitate contact with PSNI 

investigating officers when reporting hate incidents / crimes and support victims 

throughout the investigative process.  They can also signpost victims to other services 

such as legal advice, housing issues, and health and psychological support.  

All victims will be signposted to other specialist agencies in line with their needs and 

referrals made where consent is given.  Victims, whose first language is not English, 

will be supported in partnership with an interpreter/language line or signer to ensure 

that their needs and wishes are fully understood and addressed. 

To contact the Racist Hate Crime Support Worker please visit The Migrant Centre NI 

by clicking here (http://migrantcentreni.org/support-victims/) 

To contact the LGBTQIA Hate Crime Support Worker please visit The Rainbow Project 

by clicking here (Advocacy Service - Rainbow Project (rainbow-project.org) 

To contact the Disability Hate Crime Support Worker please contact Leonard Cheshire 

Disability by clicking here (www.leonardcheshire.org/about-us/contact-us) 

You can also seek emotional and practical support, and access support services and 

information about the Hate Crime Advocacy Scheme, through Victim Support NI by 

clicking here (Hate Crime - Victim Support NI).  

Support is also available from Victim Support NI for victims of religious/ faith based 

hate crimes as part of its general support services provided to all victims of crime.  

 

 
 
 
 

http://migrantcentreni.org/support-victims/
https://www.rainbow-project.org/advocacy-service/
http://www.leonardcheshire.org/about-us/contact-us
https://www.victimsupportni.com/help-for-victims/hate-crime/


 
 

 
Page 103 of 118 

 

Annex D  

Respondent Information Form and Questionnaire   

Respondent Information 

I am responding as (Please tick one option only): 

 

(i) A member of the public (Do not provide your name or email address)   

 

 

(ii) On behalf of an organization          

For organisations, please provide details of your organisation below and include your 

organisation’s email address 

Name of organisation:  
 
Email address for organisation:  
 

 

Do you want the information provided by your organisation in this consultation 

response to be kept confidential?     Yes    ☐            No  ☐ 

 

If yes, please explain your reasons below 

 

……………………………………………………………………………………………………

……………………………………………………………………………………………………

……………………………………………………………………………………………………

……………………………………………………………………………………………………

……………………………………………………………………………………………………. 
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Questionnaire 

Please read the information provided before answering the following questions. 

New Model: Definition of Hate Crime  

Proposal  

On balance and considering all the evidence, it is recommended that: 

 A definition of hate crime should not be explicitly included in a Hate 

Crime Bill.  Rather, it would be more appropriate to consider the definition 

(or variation of) recommended by Judge Marrinan as a working definition 

for all Criminal Justice partners; 

 The definition threshold of hate crime, in law, should remain as ‘hostility’ 

which is seen as an appropriate higher threshold when determining 

criminality / labelling someone a hate crime offender that could lead to a 

higher sentence; and 

 The working definition could include the four additional standards of bias, 

prejudice, contempt, bigotry as descriptors indicating the threshold for 

hate crime.  The working definition could be set out in the Explanatory 

Memorandum and any subsequent guidance to explain the attitudes to be 

included when considering hate crimes, thereby improving awareness 

and understanding.  

 

Questions 

Question 1 

Do you agree / disagree that the threshold for Hate Crime legislation should be of a 

sufficient high level when criminalising a person for their behaviours/attitudes 

leading to hate motivated offences and which results in an increased sentence 

from the basic offence?  

 

Agree   Disagree  
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Comments 

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------- 

 
Question 2 

Do you agree / disagree that the current threshold of hostility is maintained in 

legislation as that threshold? 

 

Agree   Disagree  

Comments 

 

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------- 

 

Question 3 

Do you agree / disagree that the attitudes of bias, prejudice, bigotry and contempt, 

as suggested by Judge Marrinan, could be included as indicators of hate in 

subsequent guidance in support of new legislative changes in a Hate Crime Bill?   

 

Agree   Disagree  

Comments 

 

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------- 



 
 

 
Page 106 of 118 

 

Addition of a Third Threshold of ‘By Reason of’  
Proposal  

Taking all this into consideration it is recommended that the ‘by reason of’ 

threshold will not be included in legislation alongside the current thresholds of 

demonstration of hostility and motivated by hostility. 

Question 

Question 4 

Do you agree / disagree that a third ‘by reason of’ threshold should not be added to 

the current thresholds in legislation, which are demonstration of hostility and 

motivated by hostility? 

 

Agree   Disagree  

Comments 

 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 

 

Sectarianism 

Proposal   

The Minister of Justice is of the view that the creation of a sectarian aggravator is 

necessary and, to support the introduction of a sectarian aggravator, there is merit in 

considering a definition of sectarian offending in legislation, based on the findings of 

Judge Marrinan’s consultation.  

 

The Minister of Justice is therefore proposing that the elements of the definition of 

sectarianism, as recommended by the Working Group on Defining Sectarianism in 

Scots Law, should be explored in this consultation for inclusion in the forthcoming Hate 

Crime Bill as the definition of sectarianism for the purposes of dealing with hate crime 

in Northern Ireland. 
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Questions 

Question 5 

In supporting the understanding of a statutory sectarian aggravator in hate crime law, 

do you agree / disagree that ‘sectarian’ should be defined in law?  

 

Agree   Disagree  

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 

 

Question 6 

 
In supporting a statutory sectarian definition, in relation to hate crime law, do you agree 

/ disagree that the definition should include the following elements?  

 membership (or presumed membership) of a Roman Catholic or Protestant 

denominational group5;  

 social or cultural group with a perceived Roman Catholic or Protestant 

denominational affiliation; or 

 membership (or presumed membership) of a group based on their Irish or 

British nationality (including citizenship) or ethnic or national origins.  

 

Agree   Disagree   

 

 

                                                 
5 Denomination Group means:  

(a) Roman Catholic or Protestant denominational religious belief or lack of religious belief; 
(b) membership of or adherence to a Roman Catholic or Protestant denominational church or 
religious organisation; 

(c) support for the culture and traditions of a Roman Catholic or Protestant denominational 
church or religious organisation; or 
(d) participation in activities associated with such a culture or such traditions. 
 



 
 

 
Page 108 of 118 

 

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 

 

Political Opinion is not included in the proposed definition of sectarianism by the 

Working Group on Defining Sectarianism in Scots law or by Judge Marrinan.  

The Minister of Justice is also minded not to include political opinion in any proposed 

statutory definition of sectarianism in the context of hate crime law. 

 

Question 7 

The suggested definition of sectarianism does not include political opinion. Do you 

agree / disagree that political opinion should be excluded?  

 

Agree   Disagree   

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 

 

Question 8 

Are there any other elements that you believe would assist defining sectarianism in the 

context of Northern Ireland’s history? If yes, please include details. 

Yes  No   
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Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 

 

Judge Marrinan has proposed that a sectarian aggravator should be created in a 

Northern Ireland context given its history and ongoing challenges in dealing with 

sectarianism. The Minister of Justice agrees with this assessment but, for the purposes 

of inclusivity and recognising Northern Ireland’s growing diverse population, is 

proposing that consideration be given to any future statutory definition of sectarianism 

being future proofed in legislation, if possible, at drafting stage.  This will ensure other 

religious faiths, which may also experience sectarianism, could be included if evidence 

emerged to show this was required. 

Question 9 

Whilst Judge Marrinan has suggested that a sectarian aggravator should be created 

and defined in a Northern Ireland and Christian context, do you consider any future 

changes to the hate crime legislation should include future proofing to include different 

denominations from non-Christian religions/faiths should evidence emerge to show this 

was required?  

 

Yes  No   

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 
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Stirring Up Offences/ Freedom of Expression   
14 (d) – repeal the dwelling offence in Article 9  
 
Proposal  
The Minister is of the view that the dwelling offence is no longer fit for purpose given 

that it is not a suitable or appropriate defence for private online communications that 

now exist within private dwellings.  However, she agrees that if it is removed an 

alternative protection needs to be put in place to avoid the criminalisation of private 

conversations and to preserve the right to freedom of expression.   

 

The Minister of Justice is therefore proposing that the dwelling defence should 

be repealed from Article 9 (3) of the Public Order (NI) Order 1987 and replaced 

with a specific defence for private conversations. 

 

Questions 

Question 10 

Given the prevalence of online communications that now exist within private 

dwellings, but have a reach outside those private dwellings, do you agree that the 

dwelling defence is no longer fit for purpose? 

 

Yes   No   

 

Comments 

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------ 
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Question 11 

Do you agree that repealing the dwelling defence and replacing it with a specific 

defence for private conversations would balance the need to protect individuals or 

groups of persons from accusations of stirring up offences, along with the need to 

ensure freedom of expression and debate of matters which are not, of themselves, 

threatening, abusive or insulting? 

 

Yes   No   

Comments 

 

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------ 

 

Question 12 

If a specific defence for private conversations was introduced, should consideration 

be given to defining the term “private conversations”? 

 

Yes   No   

Comments 

 

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 
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Question 13 

If you agree that consideration should be given to defining the term “private 

conversations”, have you any proposals on the criteria for the concept of private 

conversations? 

 

Yes   No   

Proposed Criteria 

 

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------------- 

 

Recommendation 14 (g) - all decisions on whether or not to prosecute 

these offences should be taken personally by the Director of Public 

Prosecutions 

Proposal  
 
After considering the various arguments for and against, the Minister is of the view 

that, on balance, there are more compelling reasons for not introducing the personal 

consent of the DPP. 

The Minister of Justice is therefore proposing that recommendation 14(g) 

should not be accepted. 

 

Questions  

Question 14 

Under the current arrangements, decisions on whether or not to prosecute stirring up 

offences can be taken by or with the consent of the DPP (meaning that a prosecutor 

who has a delegated authority to initiate proceedings can do so without the need to 

seek the Director’s personal consent).  Do you agree this arrangement is an 

adequate safeguard in the consideration of stirring up offences by the Public 

Prosecution Service? 
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Yes   No   

Comments 

 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 

 

Question 15 

Do you agree that all decisions on whether or not to prosecute stirring up offences do 

not necessitate being taken personally by the Director of Public Prosecution? 

 

Yes   No   

 

Comments 

 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 

 

Special Measures 
 
Proposal  

In the Departmental Response this recommendation was accepted.  Following 

analysis of current legislative provisions on special measures for victims, 

discussions with key stakeholder organisations on the impact of the operability of 

the recommendation, and noting Judge Marrinan did not consult on this matter, the 

Minister of Justice is proposing that the Department of Justice should consult 

and consider all of the consultation responses on this matter.   

 



 
 

 
Page 114 of 118 

 

Questions 

Question 16 

The criminal justice system currently provides the opportunity for victims of hate 

crime to apply for special measures in that an application can currently be made by 

PPS to explain that a victim of hate crime is in fear/intimidated and requires special 

measures.  Do you agree/disagree that these current provisions are sufficient for hate 

crime victims? 

 

Agree   Disagree   

Comments 

 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 

 

Question 17 

Do you agree/disagree that hate crime victims in criminal proceedings, involving the 

proposed aggravated offences or stirring up offences, should automatically be eligible 

for consideration of special measures when giving evidence? 

 

Agree  Disagree  

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 
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Cross-examination 

Question 18 

Do you agree/disagree that victims in hate crime criminal proceedings, involving the 

proposed aggravated offences or stirring up offences, would benefit from protection 

from cross examination where the alleged perpetrators choose to exercise a right to 

cross examine their victims in person?   

 

Agree  Disagree   

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 

 

Question 19 

Do you agree/disagree that automatic eligibility to protection from cross examination 

by the alleged perpetrator would support reporting of hate crime by victims? 

 

Agree  Disagree   

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 
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Question 20 

Do you agree/disagree that there is a potential detriment for abuse to the criminal 

justice system if the defendant is unable to cross examine the hate crime victim? 

 

Agree  Disagree       

Comments 

 

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------- 
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Call for Views Exploring Misogyny/Transmisogyny in Hate Crime Law 
 

Proposal  

The questions below relate to future consideration of Hate Crime legislation.  Given 

the variation in views and complexity of the issues on tackling violence against 

women and girls, and the proposal of including misogyny within hate crime laws as 

an alternative to including sex/gender (neutral) as a protected group, the Department 

of Justice is calling for views to assist and inform future discussions on this issue and 

related consultations/call for views on wider gender equality, Domestic and Sexual 

Abuse and tackling Violence against Women and Girls. Please read the information 

provided above before answering the following questions. 

 

Questions 

Question 21 

Of the options outlined as proposals for addressing violence against women and girls, 

which is your preferred option, if any (please tick one): 

 Sex/Gender as a protected characteristic             

 Misogyny (and transmisogyny) as a statutory aggravating factor        

 Misogyny (and transmisogyny) as a stand-alone crime/specific offence  

 No recognition of sex/gender for the purposes of aggravated  

offences and enhanced sentencing             

 Other           

 

Comments 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------  
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Question 22 
 
Many of the issues surrounding misogyny are closely linked to sexual offences and 

domestic abuse.  If misogyny is considered for inclusion as a hate crime statutory 

aggravator, do you agree/disagree that domestic abuse and sexual offences be 

excluded? 

 

Agree   Disagree   

Comments 

 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 

 

Question 23 

Whilst evidence demonstrates the disproportionate experience of females, if 

misogyny is considered for inclusion in hate crime law, to ensure fairness in 

legislation, do you agree/disagree an act of misandry should also be considered to 

recognise the experience of male victims?  

 
Agree   Disagree   

Comments 

 

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------- 

 

 

 

 
                                                     


